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Plaintiffs James Gunn and Dustin Stafford, by and through their attorneys,
individually and on behalf of all others similarly situated, bring this action against
Defendant FCA US, LLC (“FCA”), and allege as follows:

Introduction

1. Plaintiffs bring this class action lawsuit on behalf of themselves and other
purchasers and lessees of new, model-year 2018 and later Chrysler, Jeep, Dodge, Ram,
Fiat, and Maserati-brand vehicles distributed for sale in the United States by FCA
(“Class Vehicles”).

2. Congress has long prioritized fair and active price competition in the
market for new vehicles. Price competition, in this context, means competition on the
vehicle’s advertised price —the Manufacturer’s Suggested Retail Price (MSRP). Car
buyers use MSRP when comparison shopping. Manufacturers and dealerships use
MSRP when advertising. And magazines and blogs use MSRP when discussing how
vehicle models compare with the competition. In the highly competitive automotive
industry, even small increases in MSRP can meaningfully affect market demand and
thus the number of vehicles sold.

3. Although price competition hinges on MSRP, it is not the sole factor
contributing to how much car buyers pay for new vehicles. There are also additional
charges that increase the prices consumers ultimately pay. They include nonnegotiable
surcharges designed to recoup automakers’ cost of delivering their vehicles to
dealerships, where the vehicles are ultimately sold. FCA imposes such a delivery
surcharge, which it calls a “destination charge.” FCA lists the destination charge on the
window sticker of each of its new vehicles, tacking on an additional charge that car
buyers must incur when purchasing FCA vehicles.

4. In recent years, however, FCA has not been content to merely recoup its
vehicle-delivery costs through the destination charge. FCA has begun to mark up the

charge, far beyond FCA's true vehicle-delivery costs. Unlike if it were to raise the

1
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MSRP, FCA knows that it can increase the delivery charge without disturbing market
demand. It relies on a well-studied phenomenon in behavioral economics known as
partition pricing: consumers tend to take careful note of large base prices (like vehicle
MSRPs) while failing to appreciate additional, small-by-comparison charges (like the
destination charge). By using this trick, FCA subverts honest price competition,
extracting hundreds of extra dollars from each new vehicle sale without providing car
buyers any additional value and without suffering any competitive harm.

5. FCA'’s practice is not merely unfair; it also deceives the car-buying public.
Reasonable consumers are not expected to know that FCA’s vehicle-delivery charges
are marked up to include profit or that they should compare FCA’s delivery charge
against other manufacturers’ charges. To the contrary, consumer-facing information
consistently reports that destination charges are not about generating profit. They are
supposedly nonnegotiable precisely because they are intended only to pass through
the automaker’s actual vehicle-delivery costs onto the car buyer. So FCA, by labeling
its inflated surcharge a “destination charge” without disclosing the existence of the
markup, deceives the car-buying public.

6. Plaintiffs James Gunn and Dustin Stafford bring this action on behalf of
themselves and all others in California who purchased or leased a new Class Vehicle.
Plaintiffs seek to compel FCA to remunerate those in California harmed by FCA’s
unfair, inequitable, and deceptive pricing practice. To that end, Plaintiffs seek
certification of a statewide class and assert claims against FCA arising under California
common law as well as for violation of California’s Unfair Competition Law, Cal. Bus.
& Prof. Code § 17200, et seq., and Consumers Legal Remedies Act, Cal. Civ. Code
§ 1750, et seq.

Jurisdiction and Venue

7. This Court has subject matter jurisdiction of this action pursuant to 28

U.S.C. § 1332, the Class Action Fairness Act of 2005, because: (i) there are more than

2
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100 class members; (ii) there is an aggregate amount in controversy exceeding
$5,000,000, exclusive of interest and costs; and (iii) at least one member of the proposed
class is a citizen of a different state than FCA.

8. This Court may exercise jurisdiction over FCA because it conducts
business in California; distributed for sale and lease in California the Class Vehicles
that Plaintiffs purchased; has sufficient minimum contacts in California; and
intentionally avails itself of the markets within California through the promotion, sale,
marketing, and distribution of its vehicles.

9. Venue properly lies in this District pursuant to 28 U.S.C. § 1391(b)(2) and
(b)(3) because a substantial part of the events or omissions giving rise to Plaintiffs’
claims occurred in this District and because FCA conducts a substantial amount of
business in this District. Venue is therefore proper.

Divisional Assignment

10. This action is properly assigned to the San Francisco or Oakland Division
of this Court because a substantial part of the events or omissions giving rise to
Plaintiffs” claims occurred in Alameda County.

Parties
Plaintiff James Gunn

11.  James Gunn is a citizen of California residing in Vallejo, California.

12.  Plaintiff Gunn purchased a new 2020 Ram 3500 Laramie on or about
August 26, 2020, from San Leandro Chrysler Dodge Jeep Ram, an authorized Dodge
dealership and repair center located in San Leandro, California. He paid a total

purchase price of $97,392.43.
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13.  When Plaintiff Gunn purchased the vehicle, he viewed the Monroney
Sticker affixed to the window. He referenced the document, a reproduction of which is

depicted below, for the feature and pricing information it contained:

ng' 2020 MODEL YEAR For more information .:-: M’-Jul'!T.'a:-:- com FCF\ US LLC
B4 pam 3500 LARAMIE CREW CAB e RS
=A== 4x4 LONG BOX

EF,&]- Fuel Economy and Environment

MANEFACTUFESS SLGCESTED AETAL e Epnr ferd
THES BOOEL NCLUDING SEAL EF PSS S s : Fusl Econarmy

vou Spend
BaszPrice: 531,800 Heal ln"p wvehicle, ou SR
4

N / A""' - NAL

s ey o ovor i yosrs
TR kv
[—— cnst Pusl Ecoramy & Gresshosss Gas Aating Smog Pating

4

TOTALPRICE:*  §78.989 fueleconomy.gov

GOVERNMENT 5-5TAR SAFETY RATINGS e
s nof bes=n rafed by the goeemment e
hicke score, frontal -:r"c:-' v m

= e
FOWERTEAIN WARAANTY P L L g e T

14.  The Monroney Sticker referenced a destination charge of $1,695. This
charge was inflated, per FCA’s consistent practice, materially beyond FCA’s true
vehicle-delivery cost. The destination charge increased the total price Plaintiff Gunn
paid for his vehicle.

15.  Plaintiff Gunn purchased (and still owns) this vehicle, which is used for
personal, family, and household use. The vehicle bears Vehicle Identification Number
3C63RRJL5LG153674.

16.  Neither FCA nor any of its dealers or other representatives informed
Plaintiff Gunn, during or after purchase, of the fact that FCA’s destination charges are

marked up to generate profit.
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Plaintiff Dustin Stafford
17.  Dustin Stafford is a citizen of Oklahoma residing in Shawnee, Oklahoma.
18.  Plaintiff Stafford purchased a new 2022 Ram 2500 Laramie on or about
November 17, 2021, from Lodi Chrysler Dodge Ram, an authorized Dodge dealership
and repair center located in Lodi, California. He paid a total purchase price of $72,220.
19.  When Plaintiff Stafford purchased the vehicle, he viewed the Monroney
Sticker affixed to the window. He referenced the document, a reproduction of which is

depicted below, for the feature and pricing information it contained:

[Eﬁ‘ 2022 MODEL YEAR For mare information visit: www.ramtrucks.com FCAUS LLC
wion RAM 2500 LARAMIE MEGA CAB 4X4 oAl RN

THIS VEHICLE 1S MANUFACTURED TO MEET SPECIFIC UNITED STATES REQUIREMENTS. THIS i i i
WVEHICLE 1§ NOT MANUFACTURED FOR SALE OR REGISTRATION OUTSIDE OF THE UMTED STATES. California Air Resources Board
MANUFACTURER'S SUGGESTED RETAIL PRICE OF

THIS MODEL INCLUDING DEALER PREPARATION o Pt i

Environmental Performance

These ratings are not directly comparabla to the U.5. EPA/DOT light-duty vehicle label ratings
For information an how to compare, plaase see WWw.arb.ca.goviep_label

Protect the environment. Choose vehicles with higher ratings:
Greenhouse Gas Rating (uipipe onlyl Smog Rating uailpipe oniyl

E-Monih Sub Gal BO0-643-2112
Wheels.

5
20-inh 1 0-Inch Polished Akrmeum W

Destination Charga $1,795

}I TOTAL PRICE: *  $72,220 H

WARRANTY COVERAGE LIFORNIA
5 Ai0-mis Pos ty

VEHICLE

GOVERNMENT 5-STAR SAFETY RATINGS
PROTECTION

5vean/100000m.e ot Ratod

POWERTRAIN WARRANTY

rMoPRR
A0 Mg Vobce s o for v v, W Bl I, W Back 1.

Not Rated
Not Rated

Side Front seat Not Rated
Crash Rear seat Not Rated

e o e ko I s gt

Rollover
A

X0

w 6250 5

6-URSNL5?

20.  The Monroney Sticker referenced a destination charge of $1,795. This
charge was inflated, per FCA’s consistent practice, materially beyond FCA’s true
vehicle-delivery cost. The destination charge increased the total price Plaintiff Stafford
paid for his vehicle.

21.  Plaintiff Stafford’s vehicle bears Vehicle Identification Number
3C6URSNLSNG143835.
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22.  Neither FCA nor any of its dealers or representatives informed Plaintiff
Stafford, during or after purchase, of the fact that FCA’s destination charges are
marked up to generate profit.

Defendant FCA US, LLC

23. FCA US, LLC, is a Delaware limited-liability company with its principal
place of business at 1000 Chrysler Drive, Auburn Hills, Michigan. The Class Vehicles at
issue here were manufactured by an entity within the FCA US, LLC, family of
companies.

24.  FCAUS, LLC, engages in interstate commerce by marketing and
distributing vehicles for sale under the Chrysler, Jeep, Dodge, Ram, Fiat, and Maserati
brands through its authorized dealers located in every state of the United States,
including within this District.

Relevant Non-Party Stellantis N.V.

25.  In 2021, PSA Group and what was previously known as Fiat Chrysler
Automobiles merged to create a new corporation, Stellantis N.V. Stellantis is a Dutch
corporation with its headquarters in Amsterdam, the Netherlands.

26.  Plaintiffs previously named Stellantis as a Defendant in this action.
Plaintiffs subsequently dismissed their claims against Stellantis without prejudice in

November 2022 pursuant to the parties” stipulated tolling agreement.
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Factual Allegations!

I. Automakers compete, and consumers comparison shop, with a focus on new
vehicles’ MSRPs.

27.  The market for new vehicles in the U.S. has long been highly
competitive.?

28.  Domestic manufacturers like FCA have striven to increase their sales of
new vehicles, even as foreign manufacturers have gained market share and car buyers
are presented with a panoply of options.3

A. The market for new vehicles is intensely competitive, and much of that
competition hinges on vehicle pricing.

29.  Automakers have long competed over vehicle prices.* “Prices are
adjusted and incentives offered to improve the positioning of vehicles, the success of

which . .. govern[s] market outcomes” for particular manufacturers.5 “Market

1 Excerpts of the relevant legislative history are attached as Exhibit A. Pin cites refer to
the pagination of Exhibit A, not the page numbers stamped on the original documents.

2 Am. Auto. Pol'y Council, State of the U.S. Automobile Industry 2020 6 (2020),

https:/ /www.americanautomakers.org/sites/ default/files/ AAPC%20ECR %2003 %20
2020.pdf (FCA is a member of the Council); Martin Packman, Competition in Automobiles
(1954), https:/ /cgpress.sagepub.com/cqresearcher/report/competition-automobiles-
cgresrre1954070100.

3 Martin Neil Baily et al., McKinsey Glob. Inst., Increasing Global Competition and Labor
Productivity: Lessons from the US Automotive Industry 26-30 (2005),

https:/ /www.mckinsey.com/~/media/ mckinsey /business % 20functions/economic %
20studies %20temp/our % 20insights/increasing % 20global % 20competition % 20and %201
abor %20productivity /mgi _lessons_from auto_industry_full %20report.pdf.

4]d. at 31.
5]d. at 54.
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outcomes are ultimately determined by the perceived value proposition of a particular
vehicle, relative to price.”®

30.  Inits most recent Annual Report, FCA (through its parent company
Stellantis) acknowledged this reality: “[t]he automotive industry has historically
experienced intense price competition,” and remains “highly competitive in terms of
... pricing” today.”

31.  Major domestic manufacturers, including FCA, “have to make aggressive
use of price incentives to compensate for their perceived quality gap” compared to
foreign and newer brands.8

32.  Automakers thus “understand that the demand for their products is
affected by the prices of competing vehicles. This strategic interaction means that the
elasticity of demand (and hence the markup) for a particular car depends on the prices
set by other manufacturers.”?®

33.  FCA knows that to remain viable amidst this “[i]ntense competition,” it
must compete on vehicle price.10 Stellantis recently advised investors that due to

continued “downward pressure on inflation-adjusted vehicle prices,” the industry

6Id. at 55.

7 Stellantis N.V., Annual Report and Form 20-F for the year ended December 31, 2022 62, 105
(Feb. 24, 2023), https:/ /www.stellantis.com/content/dam/stellantis-
corporate/investors/financial-reports/Stellantis-NV-20221231-Annual-Report.pdf
(“Stellantis Annual Report”).

8 Baily et al., supra note 3, at 55.

9 Saylor Academy, Microeconomics: Theory through Applications, § 16.3 Market Outcomes
in the Automobile Industry (2012)

https:/ /savlordotorg.github.io/text microeconomics-theory-through-

applications /s20-03-market-outcomes-in-the-automob.html; see also, e.g., Steven Berry
et al., Automobile Prices in Market Equilibrium, 63 ECONOMETRICS 841, 879-91 (1995).

10 Stellantis Annual Report, supra note 7, at 105.
8
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faces a “challenging pricing environment . . . for the foreseeable future.”!! Given these
market realities, Stellantis predicted that automakers “may attempt to make their
vehicles more attractive or less expensive to consumers . . . by reducing vehicle
prices.” 12

34.  Accordingly, the advertised price of a new vehicle is a critical factor in
influencing market demand for that vehicle. As economic analyses show, comparably
slight changes in new vehicle price greatly affect consumer demand.!® Car buyers are
price-sensitive: they adjust their purchasing decisions based on advertised price.4

35.  Inrecognition of the importance of new-vehicle pricing to consumers,
Congress has expressed a legislative policy recognizing the need to “lend integrity to
the marketing of automobiles,” and to promote “price competition . . . [in] the
industry.”15

B. When it comes to price competition in the new-vehicle market, both
automakers and consumers focus on MSRP.
36.  For decades, MSRPs have been uniquely prevalent and prominent in

vehicle advertising. “We are enlightened on present-day marketing methods by recent

11 ]d. at 106.
12 ]d.

13 Jing Dong et al., Fed. Highway Admin., Analysis of Automobile Travel Demand
Elasticities with Respect to Travel Cost 10 (2012),
https:/ /www.fhwa.dot.gov/policyinformation/pubs/hpl-15-014 / TCElasticities.pdf.

14 Adam Copeland, The Dynamics of Automobile Expenditures 2 (Fed. Reserve Bank of
N.Y. Staff Rep. No. 394, 2009),
https:/ /papers.ssrn.com/sol3/papers.cfm?abstract id=1474361.

15 See infra, Section III-B-2.
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congressional investigations,” the Supreme Court noted in 1964. “In the automobile
field the price is ‘the manufacturer’s suggested retail price . ...””16
37.  Indeed, FCA’s advertising has long prominently displayed the MSRP, as

the examples below from the top of FCA’s websites for these models illustrate:1”

The legendary, boundary-breaking 2024 Jeep. Wrangler features a collection of newly redesigned

xterior el s and updated feat . B i freshed tak th inal i f
THE NEw 2024 :dvir:z;emen s and updated features. Experience a refreshed take on the original icon o
JEEP: WRANGLER

;‘ BUILD YOUR WRANGLER >

p FIND YOUR WRANGLER >

16 Simpson v. Union Oil Co., 377 U.S. 13, 18 (1964).

17 Jeep, 2024 Jeep Wrangler, https:/ /www .jeep.com/wrangler.html; Fiat, 2023 Fiat 500X,
https:/ /www.fiatusa.com/500x.html.

10
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LABSR DAY
SALES EVENT

GET

$1,000 RETAIL CONSUMER CASH™
OR

GET
1.9% APR FOR 36 MONTHS"

ON 2023 500X MODELS WHEN FINANCED THROUGH CHRYSLER
CAPITAL

Show Disclosure

>

MSRP* STARTING AT

$29,505

& search Newinventory >

38.  FCA’s marketing reflects the primacy of MSRPs. For example, it is no
coincidence that the webpages for the vehicles that Plaintiffs purchased —the 2020 Ram
3500 and 2022 Ram 2500 — displayed the MSRP as the most prominent piece of

information, in bold typeface:18

AMERICA'S MOST-LOYAL HEAVY DUTY PICKUP
OWNERS

$750 STANDARD-OUTPUT DIESEL ENGINE BONUS
CASH

OR
$1,250 HIGH-OUTPUT DIESEL ENGINE BONUS CASH

Start Buying Process »

View Current Offers for 94118 CHANGE ZIP

MSRP* STARTING AT

$35 345 Build Your 2020 Ram 3500 >
)
200 RAM 3500 LIMITED MEG:

B® 4X4 64" BOX as
e 867

Find Your 2020 Ram 3500 >

18 Ram, 2020 Ram 3500 (Aug. 11, 2020),

https:/ /web.archive.org/web/20200811012314 / https:/ / www.ramtrucks.com/ram-
3500.html; Ram, 2022 Ram 2500 (Dec. 23, 2022),

https:/ /web.archive.org/web/20221223063224 / https: / / www.ramtrucks.com/ram-
2500.html.

11

First Amended Class Action Complaint
Case No. 3:22-cv-02229-]D



https://web.archive.org/web/20200811012314/https:/www.ramtrucks.com/ram-3500.html
https://web.archive.org/web/20200811012314/https:/www.ramtrucks.com/ram-3500.html
https://web.archive.org/web/20221223063224/https:/www.ramtrucks.com/ram-2500.html
https://web.archive.org/web/20221223063224/https:/www.ramtrucks.com/ram-2500.html

O© 0 3 O T B W N

N RN RN NN RN R NN R R R R R B P opopR o
X 9 & G KA O N R S ©W ® 9 o Uk W N R O

Case 3:22-cv-02229-JD Document 73 Filed 09/12/23 Page 15 of 65

THE 2022 RAM 2500

DESTINED FOR THE BEATEN PATH

Build Your 2022 Ram 2500 »

Find Your 2022 Ram 2500 >

== ===

39.  FCA’s website for comparing different Ram 2500 models also displays

the MSRPs in large bold text just under the model’s name and picture, facilitating easy

price comparison:1?

Pricing and product content may vary significantly between website and dealer as a result of supply chain constraints. Pricing shown is nonbinding and does not constitute an offer. Contact your dealer for updated vehicle

SELECT YOUR RAM 2500

pricing and product availability.

2022 2023 | Buy O Lease

Display Model Comparison 3¢

TRADESMAN® BIG HORN® LARAMIE® REBEL

MSRP* startingat  Finance estimate (D) MSRP* startingat  Finance estimate (D) MSRP*startingat  Finance estimate (O MSRP* starting at  Finance estimate (0
$46,050  $846 WUk, $50,780  $932 Wik, $63,730  $1,168 i $70,000 $1,283 ¥l
Drive Drive Drive Drive

4x4 () 4x2 4x4 () ax2 Axd () 4x2 Available only in 4x4

19 Ram, Select Your Ram 2500,
https:/ /www.ramtrucks.com/bmo.ram_2500.html#/models/2023/ram_2500.
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40.  Popular and trusted resources for consumers seeking to compare new
vehicles routinely highlight the MSRP as the key piece of pricing information.
Edmunds, for instance, provides an “MSRP Range” corresponding to the various trims
available at the top of its page for the 2022 Ram 1500 pickup truck,?? as does
Cars.com.?! Being able to quickly look at a single number, the meaning of which is
consistent across manufacturers and models, significantly simplifies consumers’
research and purchasing decisions. These sources, on the other hand, do not routinely
provide “below the line” pricing information, such as destination charges, and
reasonable consumers do not know to comparison shop using the destination charges.

“Unfortunately, destination charges are not often advertised clearly.”??

20 Edmunds, 2022 Ram 1500, https:/ /www.edmunds.com/ram/1500/2022/.
21 Cars.com, 2022 Ram 1500, https:/ /www.cars.com/research/ram-1500-2022/.

22 Autolist, What Is a Destination Charge on a Car? (Apr. 14, 2022),
https:/ /www.autolist.com/ guides/what-is-a-destination-fee.
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41.  Third-party comparison tools that consumers use to evaluate new vehicle

models also reinforce that MSRPs are the most relevant reference price consumers

see:23
ome { Research [ Compare cars | Your car comparison
Compare

2022 RAM 2500 2022 Chevrolet Silverado 2500 2022 GMC Sierra 2500 2022 Ford F-250

$62,835 $67,200 $69,600 $68,845

“ Laramie 4x4 Crew Cab B' Box “ 4WD Crew Cab 159" High Country “ 4WD Crew Cab 159" Denali “ King Ranch 4wD Crew Cab 6.75"...
See all results » See all results > See all results > See all results >

Hide similarities

Highlights ~

$62,835 567,200 $69,600 568,845

Starting MSRP Starting MSRP Starting MSRP Starting MSRP

23 Cars.com, Your Car Comparison, https:/ /www.cars.com/research/compare/
(emphasizing the “Starting MSRP”).
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42.  Reasonable consumers thus understand MSRP to be the prime
information available to them to gauge what they will pay for a new vehicle.?* This
means that when consumers comparison shop by price, they compare MSRPs and not
charges below the line like destination charges.

C. Manufacturers’ delivery charges, including FCA’s “destination charge,” do
not factor into price competition in the new-vehicle market.

43.  Many automakers charge additional amounts, over and above the MSRP,
for vehicle options and for vehicle delivery. FCA calls its vehicle-delivery surcharge a
“destination charge.”

44.  FCA presents the destination charge to car buyers on the window stickers
that FCA prints and attaches to each new vehicle for sale at FCA dealerships. Although
federal law requires FCA to disclose the amount it charges its dealerships —if it charges
a delivery fee at all — for vehicle delivery, FCA’s window stickers do not characterize
the destination charge as being imposed on the dealership. Rather, FCA adds the
destination charge as a surcharge on top of its MSRP, ratcheting up the overall cost of

the vehicle presented to the consumer.?>

24 Dan Yavorsky et al., Consumer search in the U.S. auto industry: The role of dealership
visits, 19 QUANTITATIVE MARKETING AND ECONOMICS 1, 15 (2021) (“we use MSRP as a

measure of price[, because] . . . the MSRP better reflects consumers’” knowledge of
prices prior to visiting a dealership.”).

% Separately, and not the target of this litigation, FCA bills dealerships the same
amount for vehicle delivery that it imposes on consumers through window-sticker
destination charges. This suit does not take issue with FCA’s charge to its dealers; it
takes issue only with the distinct charge that FCA imposes on car buyers. The only
relevance of FCA’s charge to its dealers is that because the dealer has a contractual
obligation to pay FCA for vehicle delivery upon selling new vehicles, the dealers are
not in a position to waive or reduce the destination charge for car buyers. Dealers treat
the charge as nonnegotiable and, upon completing the sale of new vehicles, the dealers
collect the destination charge payments from the car buyers and pass that full amount
directly back to FCA.
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45.  Reasonable consumers understand destination charges to be
nonnegotiable pass-through charges. They understand that they have no choice but to
pay the surcharges. One popular resource for prospective vehicle purchasers succinctly
explains: “Destination fees are not negotiable. No amount of bargaining makes them
go away.” 26 In another expert’s words, “[t]he destination charge shows up late, eats
away at your pocketbook, and is ultimately unavoidable.”?”It is “one of the few extra
fees when buying a new car that [cannot] be negotiated”; “[i]t’s set by the
manufacturer and it’s always in addition to the suggested retail price.” 28

46. FCA thus understands that, as it increases the destination charge, it is
effectively increasing the overall price of the vehicle for the car buyer.

II.  FCA artificially inflates its destination charges to subvert fair price
competition.

47.  Inrecent years, FCA has failed to generate its desired level of revenue
from new-vehicle sales. As a ploy to boost its revenue, without incurring any
competitive trade-off, FCA has begun using an unfair and deceptive pricing practice. It
substantially inflates the delivery surcharge on its new vehicles —well beyond the true
delivery costs that the surcharge is meant to recoup and which reasonable consumers
understand it to be recouping.

48.  Through this pricing trick, FCA can charge car buyers more money for

vehicles, without providing them any additional value, and without sacrificing overall

26 Kelley Blue Book, What Are Destination Charges? (Feb. 3, 2021),
https:/ /www.kbb.com/ car-advice/ what-are-destination-charges/ .

27 Rick Press, What Is a Destination Charge, and Do I Need to Pay It? (Dec. 19, 2019),
https:/ /www.capitalone.com/cars/learn/ getting-a-good-deal / what-is-a-destination-
charge-and-do-i-need-to-pay-it/1073.

28 Jake Lingeman, What Goes into Determining a Car’s Destination and Delivery Fee?,
Newsweek (Nov. 15, 2022) https:/ /www.newsweek.com/what-goes-determining-
cars-destination-delivery-fee-1758763.
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market demand for FCA vehicles. In other words, the pricing trick allows FCA to keep
its MSRPs artificially low, manipulating market demand for its vehicles and thwarting
longstanding federal policies that seek to promote fair and open pricing competition in
the automotive industry.?
A. FCA uses inflated destination charges to subvert honest price competition,
imposing increased costs on car buyers without sacrificing market demand.
49.  FCA takes advantage of two well-known phenomena that behavioral

economists have found exploit consumers’ patterns of thinking: partition pricing and

drip pricing.
50.  “Partition pricing is defined as an advertised price divided into two
parts: the larger price is the base price . . . and the smaller component is the surcharge

price.”30 Here, FCA’s base price is its MSRP and its surcharge price is the destination
charge.

51.  “Drip pricing” is a species of partitioned pricing. It occurs when a seller
advertises a product’s base price up front and reveals additional surcharges (“drips”)
as the consumer progresses through the buying process.3! As detailed above, FCA
markets its vehicles to ensure that car buyers have been presented with the MSRP

before they are later presented with the delivery surcharge.

2 See infra, Section III-B.

30 Kenneth E. Jull, Digital Advertising and Purchasing: Fun or a New Type of Deception? 4
(June 16, 2019), https:/ /ssrn.com/abstract=3404765.

31 The Economics of Drip Pricing, E.T.C. (May 21, 2012), https:/ /www.ftc.gov/news-
events/events/2012/05/economics-drip-pricing.
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52. As one meta-analysis of partitioned pricing concluded, the practice
“enables sellers to manipulate consumers into making transactional decisions that
overly advantage the seller.”32

53.  Bothregulators and academics acknowledge that the “retail car-buying
process . . . gives a lot of opportunities for drip pricing and partitioned pricing.”33
Meghan Busse, a professor at the Kellogg School of Management at Northwestern,
speaking at the FTC’s “Drip Pricing Conference” in May 2012, called out new-vehicle
destination charges as a prime example of “partitioned prices.” 34

54.  The FTC has studied the proliferation of drip and partitioned pricing for
over a decade.® In 2022, the FTC granted a petition by the Institute for Policy Integrity
in support of rulemaking to address the practice.3¢ According to the petition, drip
pricing deceives consumers acting reasonably under the circumstances, is not
reasonably avoidable, and is not outweighed by countervailing benefits to consumers
or to competition —meeting the FTC Act’s standard for a deceptive, unfair, and
anticompetitive trade practice.3”

55.  Academic literature supports the FTC’s concerns. In the field of

behavioral economics, experiments and empirical analyses confirm that drip and

32 David Adam Friedman, Regulating Drip Pricing, 31 STAN. L. & POL"Y REV. 53, 55
(2020).

33 Tr. of a Conference on the Economics of Drip Pricing, FTC, at 84 (May 21, 2012),
https:/ /www.ftc.gov /sites/ default/ files/documents/public_events/economics-drip-
pricing / transcript.pdf.

34 1d.
35 1d.

36 Inst. for Policy Integrity, Pet. for Rulemaking Concerning Drip Pricing 1 (2021),
https:/ /policyintegrity.org/documents/ Petition _for Rulemaking Concerning Drip P
ricing.pdf.

37 See generally id.
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partitioned pricing lead consumers to underestimate the total price of a product,3
causing them “to perceive that their total costs are less than with an equivalent [all-in
price].”3? And if consumers perceive lower costs with a partitioned price versus an
equivalent all-in price, “willingness to pay [] and demand should increase” to the
consumers’ detriment.40

56.  Standard economic theory dictates that consumers should be “just as
willing” to purchase a product priced at $500 with a delivery fee of $100 as they are to
buy the same product priced at $600 with free delivery. But that’s not the case:

[R]ecent research suggests that price partitioning ... affects customers’ price
perceptions [and] their willingness to purchase . ... [Clonsumers tend to
focus on the base price . . . rather than the ancillary fees that boost the total
price. And the research suggests that consumers mentally process the base
price more thoroughly than they process other components, such as taxes
and fees. Thus, when consumers try to recall the total price (the
combination of the base price and other components) after seeing a
partitioned price, they tend to recall the base price accurately but forget
about the other components, thereby remembering a lower total price. That
is especially true when the base price is much larger than the other charges,
which seem minor in comparison.4!

This means that companies like FCA that are willing to engage in these manipulative
practices will find partitioned pricing “attractive,” since it “position[s] their products

more favorably when consumers comparison shop, especially when they shop

online.” 42

38 Friedman, supra note 32, at 53.

39 Eric Greenleaf et al., The Price Does Not Include Additional Taxes, Fees, and Surcharges: A
Review of Research on Partitioned Pricing, 26 ]. CONSUMER PSYCHOL. 105 (2016).

40 Id.

41 Rebecca W. Hamilton et al., When Should You Nickel-and-Dime Your Customers?, 52
MIT SLOAN MGMT. REV. 58, 60 (2010).

42 1d.
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57. Separating a product’s price into component parts causes consumers to
underestimate the total cost of the transaction because of phenomena called
“anchoring” and “adjusting.” Buyers “anchor” on the most prominently presented
price when initially estimating their total costs.#> And the “adjustments” consumers
make based on surcharges and later-presented drip prices are “insufficient to correct
the initial estimate.”#4 Buyers are so influenced by the anchor that “a lower base price
create[s] the impression of a lower overall price,” and in turn inflates demand. 4>

58.  In one study, researchers tested a phone with a base price of $69.95, “plus
$12.95 for shipping and handling,” against a phone with an all-in price of $82.90,
“including shipping and handling.” Subjects recalled significantly lower total product
costs for the partition-priced phone than the phone bearing an all-inclusive price.46
Almost one quarter of participants “completely ignored the surcharge.”4” The
researchers concluded that “partitioned prices do tend to increase consumers’ product
demand compared with all-inclusive, combined prices.” 48

59.  In another study, researchers tested six different pricing strategies to

understand their effects on consumers’ willingness to pay, and the time consumers

43 See Friedman, supra note 32, at 67.
44 Jd.
45 Id.

46 Vicki G. Morwitz et al., Divide and Prosper: Consumers” Reactions to Partitioned Prices,
35 J. MARKETING RES. 453 (1998).

47 1d.
48 1d.
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spent searching for alternative offers.4% 50 As for the subjects” willingness to pay sub-
optimal prices, drip pricing was the “most detrimental to consumers|,] . . . wip[ing] out
22% of consumer surplus.”5! The study suggested “that consumers who see a low base
price and do not yet know that the effective price will go up through ‘shipping and
handling’ charges experience an increase in their willingness to pay for the good.”>2
The researchers attributed this effect to loss aversion, or “the so-called endowment
effect,” which describes how:

Consumers who decide to buy the product at the low price experience a

shift in their reference point as they already imagine departing with the

good. Changing the initial decision, that is, giving up the good that is

already in the virtual basket would be perceived as a loss. This loss can be
avoided by purchasing the product despite an increased price.53

49 Steffen Huck & Brian Wallace, The Impact of Price Frames on Consumer Decision
Making: Experimental Evidence, University College of London, 1, 8 - 9, 23 (Oct. 15, 2015),
https:/ /www.ucl.ac.uk/~uctpbwa/papers/ price-framing.pdf.

50 To test drip pricing, the researchers presented a good for sale and advertised only its
base price. As the subjects clicked through the online store towards checkout, they
were presented with drip charges, titled “shipping” and “handling,” and had to decide
whether to accept the charges and proceed with the transaction, or to continue
searching elsewhere. Id. at 8-9.

51]d. at 32; see also Chris B. Murphy, Consumer Surplus Definition, Measurement, and
Example (Mar. 19, 2023), https:/ /www.investopedia.com/terms/c/consumer_surplus
(defining “consumer surplus” as the difference between what a consumer was willing
to pay and the price they actually paid; when consumer surplus is positive, it means
the consumer paid less for something than they were willing to pay).

52 Huck, supra note 49, at 32, 33, 38 (explaining that the “endowment effect” or “loss
aversion” describes how a consumer’s imagination of owning a good increases their
valuation of the product and therefore their willingness to pay).

3 Id. (explaining that the “endowment effect” and “loss aversion” describe how a
consumer’s imagination of owning a good increases their valuation of the product, and
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60.  And with respect to the amount of time spent comparison shopping for
better offers, the researchers found that “drip pricing turns consumers who tend to
search too much into consumers who tend [to] search too little.” The under-searching
effect was “particularly striking,” the researchers noted, given that the transaction costs
in the experimental setting (a few mouse clicks) were “very close to zero.”5

61.  That is not to say transaction costs don’t matter — they do.% Drip pricing
turns out to be especially coercive when the drip charge is presented in a physical
location, where the transaction costs of continued search are high. Likening drip
pricing to bait-and-switch advertising, law professor David Friedman explains why
place matters:

Consumers may have been lured by an initial “drip” to a physical location
.... Once lured into that space, further consumer search becomes more
burdensome, as the marginal time left for shopping evaporates. The
opening phases of the transaction may have taken up the buyer’s limited
time, and completing the transaction, even on less-desirable dripped terms,
may emerge as the consumer’s best option.5

62.  Inother words, advertised prices entice consumers to begin a transaction.
Once confronted with additional charges, especially in a physical place like a
dealership, the cost of unwinding the transaction and continuing to search may be so

high that it is rational to accept the charges —even though it means paying more for a

in turn, their willingness to pay); see also The Economist, You ve been framed, (May 27,
2010), https:/ /www.economist.com/ finance-and-economics/2010/05/27/youve-been-
framed (citing another study by Huck and describing the same effect: “shoppers,
having resolved to buy a good, feel as if they already own it. To abandon the sale
would feel like a loss”).

5 Huck, supra note 49, at 32.

55 See id. (discussing how accepting a higher price to avoid the higher transaction costs
of continued search is “entirely rational”).

56 Friedman, supra note 32, at 55.
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product than originally anticipated. Drip pricing thus inhibits consumers” ability to
comparison shop.>”

63.  Behavioral economics teaches that even full disclosure of a surcharge,
including a materially inflated surcharge like FCA’s destination charge, does not
promote informed purchasing or comparison shopping over that surcharge because
consumers remain focused on the base price or MSRP. Professor Vicki Morwitz of the
NYU Stern School of Business addressed an FTC conference on drip pricing and

explained that:

[I]n both partitioned and drip pricing, ... there is a base price, ... the
advertised price ... and then there’s one or more surcharges .... [The
surcharges] are sometimes stated up front; sometimes they’re revealed only
after an initial or a final choice. And in all the behavioral research that’s
been done on it, the surcharges have always been revealed up front and
fully revealed, fully disclosed . . . . And in that partitioned pricing literature,
we have seen a number of effects . ... We've seen that merely separating
out the mandatory surcharges -- everything, again, is fully disclosed -- can
increase a firm’s profits and can decrease consumers’ perceptions about
what was . . . the total price that they had to pay for that transaction.58

64.  These principles help explain why reasonable consumers are harmed by
FCA'’s practice of markedly inflating its destination charge. FCA prominently
advertises its new vehicles” MSRP, the base price to which car buyers are first exposed,
only to present them with the delivery surcharge later. This thwarts reasonable
consumers’ ability to factor the surcharge into their perception of FCA vehicles’ total

price. Because reasonable consumers are led to underestimate the total cost of the

57 1d. at 51.

8 Tr. of a Conference on the Economics of Drip Pricing, supra note 33, at 7476
(emphasis added).
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transaction, their individual willingness to pay, and the market’s collective demand for
the good, increase when they otherwise would not have.5

65.  FCA’s practice also benefits from market trends in which car buyers do
most of their pre-purchase research online, visiting fewer and fewer dealerships during
the car-buying process.® Often, the consumer has made up their mind about which
make and model they intend to purchase and then go to the dealership just for a test
drive.¢! The physical setting of a car dealership plays a role too. Once there, Professor

Friedman explains:

Starting the buying process from scratch with another car at another dealer
requires significant expenditure of incremental time—without a
transparent guarantee of a better overall deal. Advice to buyers to ‘walk” if
unsatisfied already assumes that a buyer has the resources to do so.%2

Where transaction costs are high, consumers tend to under-search for alternatives.
FCA'’s scheme thus thwarts consumers’ ability to comparison shop.

66.  Thus, once a consumer decides to purchase a particular vehicle, they are
unlikely to abandon the transaction over the destination charge. This leads consumers

to spend more money than they were otherwise willing or expecting to pay even as it

5 Greenleaf, supra note 39 (“If consumers perceive their total costs are less with
partitioned pricing than with all-in pricing, willingness to pay and demand should
increase.”) (cleaned up).

60 Sean Tucker, Study: Car Buyers Satisfied Despite High Prices, Low Inventory, Kelley Blue
Book (Jan. 19, 2022) https:/ /www.kbb.com/car-news/study-car-buyers buyers-
satisfied-despite-high-prices-low-inventory/.

61 Dealer Specialties, Maximizing Dealership Performance: 3 Tips for Attracting Buyers
Based on Today's Car Shopping Habits (Jun. 28, 2023)
https:/ /blog.dealerspecialties.com/ car-buving-habits-your-dealership-needs-to-know.

62 See Friedman, supra note 32, at 96 (encouraging increased scrutiny of drip pricing in
the auto industry, recommending “targeted laws and regulations directed at the
sector”).
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allows FCA to extract more from car buyers without providing them any additional
value and without competing with other manufacturers on surcharge pricing.

67.  FCA has made public comments reflecting that it consciously takes the
destination charge into account when it sets its overall vehicle prices: “When assessing
vehicle pricing, we do not look at any single element of the pricing equation, but rather
at the entire equation, which includes MSRP, options, destination/transportation etc.
Vehicle pricing is not about just one element, but rather the total vehicle package.” 3

68.  Inaddition to developing a better understanding of how to use
surcharges to manipulate consumer behavior, FCA has also seen a change in market
realities that favor its use of artificially inflated destination charges. Whereas dealers
once paid cash upfront for vehicles (and for vehicle delivery), it is now common for
dealers to acquire vehicles on credit, paying FCA (both for the vehicle and for vehicle-
delivery) for the first time only after selling the vehicles. One ramification is that
dealerships no longer have incentives to resist inflated destination charges because
they no longer bear the cost of those charges (even temporarily). Instead, the car buyers
are the ones to pay the charge to FCA, with the dealer merely acting as the conduit.

B. FCA’s unfair and deceptive practice of inflating its delivery surcharge has
generated substantial additional revenue in recent years.

69.  Since at least the 2018 model year, FCA’s destination charges for Class
Vehicles have been substantially higher than FCA’s underlying vehicle-delivery costs.
Rather than charging the true cost of delivery, FCA inflates the charges to generate
additional profit for itself. Only by engaging in these unfair and deceptive practices is
FCA able to sell the volume of Class Vehicles it has sold, at the prices for which they

were sold.

63 Lingeman, supra note 28.
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70.  Consumer Reports reported in its April 2021 issue on the substantially
inflated destination charges for Class Vehicles. “Destination fees rose an average of 90
percent on Chrysler, Dodge and Jeep vehicles; 74% on Ram trucks since 2011; and
114% on Fiats since 2012,” it found.®* The following chart from Consumer Reports
reflecting the average destination charges among top manufacturers demonstrates both
the concerning industry-wide growth of this inflated charge, and the degree to which

FCA (referred to by its parent company’s name, Stellantis) is winning the race to the

bottom:6>
Destination Charges Are Rising
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71.  Although there has been the suggestion that at least one or two other

manufacturers have likewise begun inflating their own destination charges, the above

64 Mike Monticello, Sticker Shock: The Truth about Destination Fees, Consumer Reports

(Feb. 18, 2021), https:/ /www.consumerreports.org/buying-a-car/ the-truth-about-
destination-fees-a1615480982 /.

65 d.
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chart shows how FCA has increased its destination charges at rates substantially
outpacing all other manufacturers. Indeed, Consumer Reports found that even though
destination surcharges among “mainstream automakers” had increased “more than 2.5
times the rate of inflation” between 2011 and 2020,% FCA consistently charged
hundreds of dollars more per vehicle than all of the other manufacturers identified.

72.  FCA has been unable to identify any underlying costs that have risen to
such a degree that would justify increasing its destination charges this much. In
addition to substantially overtaking its competition in ratcheting up destination
charges, FCA’s increases consistently outpace both inflation and transportation costs
generally.

73.  To cite one example, consider the Ram 1500 pickup truck. Over an eight-

year period, FCA’s destination charges on the Ram 1500 increased over 58%.

Model Year Transportation Fee on Monroney Sticker
2023 $1,895
2022 $1,795
2021 $1,695
2020 $1,695
2019 $1,695
2018 $1,395
2017 $1,395
2016 $1,195

74.  The Ram 1500 is no outlier among destination charges on FCA vehicles.
Indeed, if anything, it represents a conservative demonstration of the problem. As

noted above, of the FCA brands referenced by the Consumer Reports article, Ram trucks

66 d.
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have seen the most modest increase (74% since 2011). Another FCA model, the Jeep
Cherokee, saw its destination charge rise 50 percent during a mere three-year span.

75.  One widely recognized measuring stick for transportation costs is the IRS
published mileage reimbursement rate, which “is based on an annual study of the
fixed and variable costs of operating an automobile.” 7 The table below demonstrates
that from 2016 to 2023, the IRS mileage reimbursement rate increased 21.3%, less than
half of the increase to the Ram 1500’s destination charge over the same period.
Notably, when prices for transportation dropped between 2019 and 2022, FCA did not

lower its destination charges.

Year IRS Mileage Reimbursement Rate
2023 65.5 cents per mile

2022 (2nd half) 62.5 cents per mile

2022 (1st half) 58.5 cents per mile
2021 56 cents per mile
2020 57.5 cents per mile
2019 58 cents per mile
2018 54.5 cents per mile
2017 53.5 cents per mile
2016 54 cents per mile

76.  Nor do increasing transportation costs explain the meteoric rise of FCA’s

destination charges. The United States Bureau of Transportation Statistics publishes

data concerning Average Freight Revenue per Ton-Mile. From 2016 to 2020 (the most

67 1.R.S., IRS Issues Standard Mileage Rates for 2022, News Release No. IR-2021-251 (Dec.
17, 2021), https:/ /www.irs.gov/newsroom/irs-issues-standard-mileage-rates-for-2022.
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recent data available), the cost for Class I rail went from 3.99 (2016) to 4.40 cents
(2020).%8 This data indicates an increase of just 10.3%.

77.  Manufacturers primarily use rail and trucks to transport new passenger
vehicles to dealerships for sale.®® But increases in these transportation modes’ costs do
not remotely reflect the rate of increase in FCA’s destination charges for vehicles since
2016.

78.  Inthe words of a Consumer Reports executive, “If [companies like FCA]
had a valid reason beyond just driving up the price, they would actually be able to
point us toward specific examples of costs that have gone up within the shipping
process.” 70 With no such explanation given, Consumer Reports concludes the ratcheted-
up destination charges are “little more than a stealthy way for automakers to raise
prices without fully owning up to it.””? This is precisely the type of unfair business
conduct that consumer protection laws are intended to target and stop.

79.  FCA’s alternative would be to build the desired profit margin into
MSRPs, which is where consumers expect it to be. Indeed, when automakers had
occasion to reduce their destination charges in the past, they opted to increase their

vehicles’ list prices.”?

68 U.S. Bureau of Transport. Stats., Average Freight Revenue per Ton-Mile,
https:/ /www.bts.gov/content/average-freight-revenue-ton-mile.

9 The original method of calculating destination charges was “charging the dealer the
actual cost of rail transportation from the home plant.” Ex. A at 24 (Digest of Testimony
Relative to Hr’gs on Auto. Mktg. Practices, Subcomm. of Comm. on Interstate and Foreign
Commerce, 84th Cong. (Aug. 15, 1957)).

70 Monticello, supra note 64.

7 1d.

72 Ex. A at 24-25 (Digest of Testimony, Hr’gs on Auto. Mktg. Practices (Aug. 15, 1957)).
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80.  But FCA neither wants to fairly disclose the truth about the fee up front,
nor move profit from its vehicles” destination charges to their MSRPs, because that
would cause it to lose money. After automakers previously agreed to reduce their
destination charges in the 1950s (for reasons discussed in Section III-B below), the New
York Times reported that Chrysler (FCA’s predecessor) reduced its destination charges
by as much as $74 per vehicle while only raising MSRPs by $35.7% In other words, while
Chrysler sought to recoup lost revenues of up to $74 per vehicle, consumer demand
would only tolerate an increase of $35 in list price —well under 50% of the amount by
which FCA'’s predecessor had reduced its delivery charge.

81.  As]Jack Gillis, executive director of the Consumer Federation of America
put it, “[t]here is no reason why destination charges are not incorporated into the cost
of the vehicle,” and thus the MSRP, “except that it enables the manufacturer to charge
more.” 74
III. Reasonable consumers do not expect a delivery surcharge, like FCA’s

“destination charge,” to be marked up to include profit.

82.  Reasonable consumers do not expect FCA’s destination charge to be
marked up to generate profit for FCA. Instead, they expect it to cover only the
underlying vehicle-delivery cost.

A. Public information about destination charges informs consumers that
destination charges merely recoup new-vehicle delivery costs.

83.  For years, consumer-facing, publicly available information about

destination charges has conveyed to prospective car buyers that destination charges

73N.Y. Times, Chrysler Ends Charge: Follows Rivals in Eliminating ‘Phantom Freight” Cost
(Feb. 29, 1956),

https:/ /timesmachine.nytimes.com/timesmachine/1956/02/29/86534118.html?page
Number=24

74 Monticello, supra note 64.
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merely cover the costs associated with delivering new vehicles to dealerships.
Consumers are told explicitly that destination charges do not include profit.

84.  ].D. Power, a research firm that markets itself as “a global leader in
consumer insights,” capable of “delivering incisive industry intelligence on customer
interactions with brands and products,””> publishes “Car Shopping Guides” to provide
car buyers with information. In one such guide, ]J.D. Power explains destination
charges. It defines them as being “a charge for delivering a new car from the factory to
its point of sale.”7¢ It explains that “[t]he car is transported from the factory to the
dealer, and it costs money to transfer it.” The guide states explicitly that the destination
charge “is not about profit.” 77

85.  Ina separate public-facing article on the topic, Tyson Jominy, a J.D.
Power vice president who advises automakers about pricing new vehicles, wrote that
the use of destination charges is “intentionally a profit neutral activity.””® Jominy, who
previously worked in the finance and marketing departments at Ford Motor Company
and Nissan North America,” wrote that automakers “aren’t supposed to hide profit in
the field. An [automaker] attempts to set a rate that is the average across its portfolio to

ship vehicles to all parts of the country.”80

75 ].D. Power, Truth That Transforms, https:/ /www.jdpower.com/business/about-us.
76 Dustin Hawley, Are Destination Charges Negotiable?, ].D. Power (Sept. 28, 2022)
https:/ /www.jdpower.com/ cars/shopping-guides/are-destination-charges-
negotiable.

77 1d. (emphasis added).

78 Kelsey Mays, Destination Fees on Cars Are Way Up; Here’s Why, Cars.com (Jul. 16 2019)
https:/ /www.cars.com/ articles/ destination-fees-on-cars-are-way-up-heres-why-

405847/ .

79 ].D. Power, Tyson Jominy Bio,
https:/ /www.jdpower.com/sites/default/ files/file /2020-03 /JominyTyson.pdf.

80 Mays, supra note 78.
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86.  Other consumer-facing information makes similar points. For example, a
2013 Cars.com article quoted a representative of Chrysler (FCA’s predecessor)
discussing destination charges in a way that makes them sound like their sole purpose
is to recoup vehicle-delivery costs. The spokesperson explained that Chrysler (now
FCA) “sets the destination charge for each nameplate based on our costs to deliver a
new vehicle from the assembly plant to the dealership. Our costs include shipments by
rail and truck.”8! An industry analyst quoted in the article underscored the point that
the charges do not generate profit. The analyst, acknowledging the increase in
destination charge amounts circa 2013, stated: “The increase isn’t a way for
manufacturers to try and pad their prices upwards, but reflects the increased costs of
logistics in recent years due to higher fuel costs.”82

87.  In that same article, a Honda spokesperson provided a comparable
explanation of the nature of destination charges. He explained that the charge “consists
of all transportation and processing costs for all finished vehicles covering their
movement from plants or ports to dealers.” The “[c]osts are calculated into a national
average which results in equalized freight charges —and is the same for all dealers
regardless of their distance from the vehicle’s origin.” Neither spokesperson suggested
any possibility that the charges were profit centers; rather, they presented the charges
as being strictly utilized to recoup vehicle-transport costs.

88.  Other consumer-facing information about destination charges only
reinforces this notion. Various articles and blog posts advising consumers on how to

navigate the car-buying process all characterize the destination charge the same way:

81 Kelsey Mays, What Makes Up a Destination Charge?, Cars.com (Sept. 23, 2013)
https:/ /www.cars.com/ articles/ what-makes-up-a-destination-charge-
1420663050695/ .

82 Jd. (emphasis added)
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as a pass-through surcharge meant to reimburse automakers for vehicle delivery. See,
for example:
e “[DJestination fees . . . aren’t a money-making line item.”83
e “Automakers levy th[e destination] charge in order to recoup the
expenses associated with preparing a vehicle for transportation at the
factory, transporting it to the dealership, and finally, the dealer prep
involved in getting it ready to go on sale at the dealership.”8
e “The destination charge, sometimes called a freight fee or freight delivery
charge, is the amortized cost of getting a car from the factory to the
dealership.” 8
e “[The destination charge] covers the cost to deliver the vehicle from the
factory to the dealership and is shown on the vehicle’s window sticker.
It’s set by the automaker and is typically the same for all models within a
particular brand. Yes, you have to pay this charge. It’s a straight pass-
along cost.”86
89.  Insum, for years, consumers have been consistently told that destination
charges are to cover the manufacturer’s transportation costs only, and that the charges
do not contain profit. Nowhere publicly has an FCA representative ever acknowledged

that the charges are marked up to make profit. Nor have any other automakers said

8 TrueCar Blog, What You Need to Know about Destination Fees (Apr. 20, 2020)
https:/ /www.truecar.com/blog/destination-fees-on-new-cars-what-you-should-
expect-to-pay/.

84 Autolist, What Is a Destination Charge on a Car? (Apr. 14, 2022)
https:/ /www.autolist.com/ guides/what-is-a-destination-fee.

8 Lingeman, supra note 28.

86 Consumer Reports, Watch Out for These Dealership Fees When Buying a Car, (Aug. 9,
2017) https:/ /www.yahoo.com/news/watch-dealership-fees-buying-car-
193441571 .html.
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that delivery charges will include profit. A reasonable consumer, in this context, would
not expect FCA’s destination charges to be marked up hundreds of dollars per vehicle
beyond the true underlying vehicle-delivery costs.

90. This conclusion, too, is backed by academic studies in behavioral
economics. Whether consumers will consider a given surcharge fair, such that they will
agree to pay it without protest and without searching for an alternative product to buy,
may depend on the stated purpose of the charge.8” Because it is generally understood
that vehicles need to be transported to dealerships for consumers’ benefit, and that
vehicle delivery is not free, consumers may well perceive as fair the surcharges tied to
transporting new automobiles to dealerships. By contrast, consumers may perceive
other automotive-related surcharges as unfair when nominally attributed to something
less concrete —like “dealer preparation.”

91.  Insum, by inflating its “destination charge,” FCA preys on reasonable
consumers’ understanding that the charge is aimed only at recouping underlying costs.

B. Congress’s actions confirm that a reasonable consumer should understand a
destination charge to not include a markup for profit.

92.  Inthe mid-to-late 1950s, Congress conducted a multi-year investigation
of the automotive industry, which was later called “the most exhaustive study of
automobile marketing practices ever undertaken by Congress.” 8

93.  The investigation led to the reform of various marketing and pricing
practices in the industry. It began with a review of automaker-dealership relations and

then moved on to address pricing practices that consumers encountered at dealerships.

87 Morwitz, supra note 46.

8 Ex. A at 31 (Auto. Price Labeling Hr’gs Before the Auto. Mktg. Subcomm. of the S. Comm.
on Interstate and Foreign Commerce, S. 3500, 85th Cong. (Apr. 21, 1958)) (opening
statement of Senator Monroney).
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94.  The recurring theme throughout the investigation was Congress’s
concern that the car-buying public was being manipulated into overpaying for new
vehicles as well as for new-vehicle costs like component options and delivery charges.

1) Congress reforms automaker-dealer relations, ending automakers’ practice of
inflating their vehicle-delivery charges.

95.  Congress held hearings on these topics throughout 1955 and 1956 in the
Interstate and Foreign Commerce Committees in both the United States House of
Representatives and United States Senate. Senator Almer Stillwell “Mike” Monroney, a
six-term representative and three-term senator from Oklahoma, was a member of the
Interstate and Foreign Commerce Committee during the 1950s. In 1955, the Chairman
of the Committee, Warren Magnuson, appointed Senator Monroney to lead the
Subcommittee on Automobile Marketing.

96.  The hearings involved a great deal of testimony and submissions from
various stakeholders, including automobile manufacturers and related trade
organizations, automobile dealers and related trade organizations, consumers, the
Federal Trade Commission, the Better Business Bureau, and the American Automobile
Association.

97.  Congress began in 1955 and 1956 by focusing on the relationship between
manufacturers and dealers. As a result of this investigation, Congress would later tout
that it achieved “49 major reforms” relating to manufacturers” practices in connection
with “factory-dealer relationships.”8°

98.  Among the manufacturers” practices that Congress investigated and
reformed was misconduct so common that it earned a moniker: “phantom freight.”
Phantom freight referred to the practice of automakers charging dealerships an

amount for vehicle delivery that exceeded the manufacturers’ true vehicle-delivery

8 Id.
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costs. In an interim report from the Subcommittee on Interstate and Foreign Commerce
in 1955, Senator Monroney acknowledged that the “Subcommittee . . . was appointed
... to inquire into and make a thorough investigation of “all phases of automobile
marketing practices especially considering “phantom freight” charges and other
accessorial charges that influence the price of automobiles to the purchaser.””

99.  Congress investigated phantom freight as an issue pertaining to the
manufacturer-dealer relationship because back in the 1950s, FCA did not impose its
inflated delivery surcharges onto the consumer directly. In the 1950s, FCA imposed the
charge on dealerships only.”! At the time, there was far less interaction between
manufacturers and car buyers concerning vehicle pricing. There was no window
sticker on each new vehicle, for example.

100. Notwithstanding the fact that the manufacturers imposed phantom
freight on dealerships, the Congressional hearings recounted how it was the car-
buying public that ultimately bore the cost of phantom freight. In a hearing held on
July 6, 1955, for example, California Representative Carl Hinshaw explained the
problem in a colloquy with Frederick Bell, Executive Vice President of the National
Automobile Dealers Association:

Mr. Hinshaw: . . . [W]ith phantom freight . . . the packing of freight charges
requires the public to pay an inflated and unrealistic fee for freight charges
that are not in fact incurred. Is that charge made to the dealer first and
passed on from the dealer to the consumer, or is it made directly to the
consumer?

Mr. Bell: It is made first to the dealer, sir, and then to the consumer. The
dealer pays cash on the barrel for his automobiles.

D Ex A. at 16 (Interim S. Rep. of Subcomm. on Auto. Mktg. Practices of Comm. on Interstate
and Foreign Commerce, 84th Cong. (July 28, 1955)).

1 Ex. A at 24 (Digest of Testimony, Hr’gs on Auto. Mktg. Practices (Aug. 15, 1957))
(summary of statement of Fredric G. Donner of General Motors Corp.).
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Mr. Hinshaw: And he has to pay that phantom freight in conjunction with
the purchase of the automobile. And naturally he passes it onto the
consumer.

Mr. Bell: That is correct sir.9?

101. Representative Hinshaw proceeded to explain how the cost to consumers
from the inflated delivery charges was massive —even by today’s standards: “I was
informed by a very substantial person in the automobile business, who did not wish
his name to be disclosed, that [a single] large automobile manufacturer . . . made
between $300 million and $350 million a year on nothing but spurious freight
charges.”*3

102. At the time, the pass-through of destination charges by dealers onto
consumers was a matter of straightforward economics. The dealers paid a wholesale
price for their vehicles and then the destination charge on top of that wholesale price.
To generate profit and to stay in business, dealers necessarily pass along both of those
costs, marked up with the dealer’s profit margin, to car buyers.

103.  The genesis of the phantom freight that Congress focused on in the 1950s
coincided with vehicle-assembly plants opening around the country. Automakers,
recently able to assemble their vehicles closer to dealerships, could begin transporting
them at lower costs. As their underlying vehicle-delivery costs dropped, automakers
opted to lower their list price for vehicles while charging the same vehicle-delivery
charges as they had previously. In this way, they began to reap profit from inflated

delivery charges.

2 Ex. A at 10 (Auto. Mktg. Legislation Hr’gs Before a Subcomm. of the H.R. Comm. on
Interstate and Foreign Commerce, H.R. 528, 84th Cong. (July 6, 1955)) (emphasis added).

B 1d. at 13.
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104. At various Congressional hearings, the manufacturers acknowledged
that the “growth of outlying assembly plants effected reductions in transportation
costs.” % Just as FCA in the 21st century has shown a preference for keeping its MSRPs
low and its delivery surcharges artificially high, manufacturers in the 1950s applied the
“net realized savings” from lower freight costs to “the list price of cars rather than to
transportation charges.” %

105. In several hearings, members of Congress condemned phantom freight as
being unfair and deceptive to consumers. Representative Hinshaw, for instance, called
the inflated delivery charges “spurious,” underscoring the widespread belief that a
reasonable person would consider the practice misleading.%

106. Congress’s investigation and condemnation of phantom freight
ultimately led all three major automakers to cease charging phantom freight. Ford
Motor Company was the first to abandon phantom freight. General Motors then did so
as well. FCA, then known as Chrysler, followed suit with apparent reluctance. The
New York Times reported that Chrysler “followed the lead today of its two chief
competitors in eliminating so-called phantom freight charges on new cars.”%”

107.  In a March 1956 hearing, a General Motors spokesperson confirmed that

the “economic benefits” from the transport costs lowered by “outlying assembly plants

% Ex. A at 24 (Digest of Testimony, Hr’gs on Auto. Mktg. Practices (Aug. 15, 1957))
(summary of statement of F. G. Donner of GM).

% ]d. at 25.

% The Oxford Learner’s Dictionary defines “spurious” as “false, although seeming to
be real or true.” Spurious, Oxford Advanced Learner’s Dictionary,
https:/ /www.oxfordlearnersdictionaries.com/us/ definition/english /spurious.

9% N.Y. Times, Chrysler Ends Charge, supra note 73.
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are now being shared [with] customers . . . and so-called phantom freight has been
eliminated.” 8
2) With phantom freight gone, Congress scrutinized other automotive pricing
practices (including “price packing”), before passing the AIDA.

108. Having succeeded in eradicating phantom freight, Congress turned its
attention in 1957 and 1958 to the pricing practices consumers encountered at
dealerships in the lead-up to enacting the Automobile Information Disclosure Act
(AIDA).%

109. Chief among Congress’s concerns, at this point, was how little pricing
information manufacturers shared with car buyers at the point of sale. There were no
standardized window stickers in that era, for example, so the typical car-buyer
frequently did not know even the MSRP for a given vehicle, let alone the cost of vehicle
options or delivery. As the legislative counsel for the American Automobile
Association put it: “As to delivery and handling charges, [the typical car buyer]
recognizes that these costs must be reflected to some extent in the final cost of his
purchase, but he will have no idea of what is reasonable for such charges.” 1%

110. This lack of information allowed unscrupulous dealerships to “pack”
prices, effectively lying to car buyers about the list price of vehicles or other associated
costs (whether the cost of delivery, the cost of a vehicle option, or something else).
Dealerships could prey on this lack of information by telling customers that the prices

and costs were higher than they truly were. This allowed the dealer to offer a large,

% Ex. A at 25 (Digest of Testimony, Hr’gs on Auto. Mktg. Practices (Aug. 15, 1957))
(summary of statement of F. G. Donner of GM).

9 See 15 U.S.C. § 1231 et seq.

100 Ex. A at 82 (Auto. Labeling Hr’g Before a Subcomm. of the H.R. Comm. on Interstate and
Foreign Commerce, S. 3500, 85th Cong. (May 28, 1958)) (statement of Ross D. Netherton
of the American Automobile Association).
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supposed price discount, often in connection with a trade-in, to make it seem like the
customer was getting a great deal, when in reality much of the “discount” was being
taken off of falsely inflated prices.

111. Related to these concerns, the Congressional record contains a letter from
a consumer in St. Louis: “Reading about your inquiry on car “price pack’. .. am
enclosing correspondence I have had with General Motors Corp. . ..” The consumer’s
letter had asked GM: “Will you please send me the retail price [a vehicle]; also what
the freight is on this car to St. Louis. . . . It seems impossible to get this information
from the dealer . .. .”101

112.  This consumer’s frustration illustrates how both falsely inflated vehicle
prices and falsely inflated vehicle-delivery costs, were being used to artificially drive
up the prices consumers paid. General Motors responded by letter (also in the record),
refusing to provide the consumer with the requested pricing information and telling
him it “desires that each prospective owner receive individual attention and
accordingly rely upon the dealer” and that “the prices that are quoted by dealers may
vary somewhat.”102

113. GM’s response in this regard illustrated a key point: While dealerships
were often culpable for price packing, the automakers had encouraged the practice too.
For example, in responding to a Ford executive’s contention that the blame lay with a

few bad-apple dealers, one senator remarked: “You say . . . that [the AIDA] is directed

101 Ex. A at 35 (Auto. Price Labeling Hr’g of Apr. 21, 1958).

102 Id. at 35-36; see also Ex. A at 21-22 (Auto. Dealer Franchises Hr’gs Before the Antitrust
Subcomm. of the H.R. Comm. on the Judiciary, H.R. 11360, S. 3879, 84th Cong. (July 10,
1956)) (“The pack is facilitated by the fact that there is no real local list price;
manufacturers’ price are quoted f.o.b., Detroit. This practice is sometimes called the top
pack in contrast to a plain pack, in which various charges for mysterious accessories
and services are packed onto the sales price.”) (excerpt from news article entered into
the Congressional record).
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at practices imposed upon the industry by relatively few dealers . ... I don’t think it
was all actually the dealers. I think there was a lot to be said on both sides of the
question . . . .”19 The Congressional record contains references to a Pennsylvania Ford
dealer testifying that “certain manufacturers suggested that [price packing] be engaged
in by their dealers”; a “Pontiac dealer [who testified] that packing was condoned and
encouraged by General Motors”; and “a Lincoln-Mercury dealer” who “testified
extensively to like effect.”104

114. Inreaction to concerns about price packing, Senator Monroney stated
that to “restore public confidence in automobile marketing,” he “firmly believe[d] that
there should be a windshield sticker disclosing to the customer in detail what the
factory suggests as a retail price for the car and accessories together with the cost of
transportation and other pertinent information.” 1% He made those comments on April
21, 1958, just days before the Senate passed the AIDA on May 14, 1958.

115. The AIDA mandates that a Monroney Sticker be affixed to the window or
windshield of each new vehicle for sale in the U.S. Under the AIDA, automakers must
include on the sticker a disclosure of, among other things, the vehicle’s MSRP and “the
amount charged, if any, to [the] dealer for the transportation of [the] automobile.”106

Just before Congress voted to pass the bill, the Senate Committee on Interstate and

103 Ex. A at 63 (Auto. Price Labeling Hr’gs Before the Auto. Mktg. Subcomm. of the S. Comm.
on Interstate and Foreign Commerce, S. 3500, 85th Cong. (Apr. 24, 1958)).

104 Ex. A at 41 (Auto. Price Labeling Hr’g of Apr. 21, 1958) (statement of William M.
McCune, Ford Dealer).

105 Id. at 38 (emphasis added).
10615 U.S.C. § 1232(f)(3).
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Foreign Commerce declared in no uncertain terms that “[t]he purpose of [the AIDA] is
disclosure.” 107

116. The clear implication of the Congressional hearings leading up to the
AIDA’s passage, and the text of the statute itself, reflect that the AIDA sprung from a
Congressional policy to protect the public from being unfairly overcharged in
connection with buying new vehicles. In particular, Congress sought to ensure that
American consumers would not be overcharged by manufacturers presenting them
with overstated vehicle prices and associated costs —whether the cost of delivery, the
cost of an optional component, or otherwise.

117. The Senate Committee on Interstate and Foreign Commerce’s final report
regarding the AIDA confirms that the statute’s goals include to “lend integrity to the
marketing of automobiles,” and to “restore price competition to the manufacturing
segment of the industry.”108 Weeks before the Senate passed the AIDA, Senator
Monroney remarked: “Many well-informed people have alleged that there is
competition in every field of the automobile business except in price.” 109

118.  The price competition that Congress had in mind was competition on
MSRP: the advertised price of the vehicles, which already contained the contemplated
profit margins for both automaker and dealership. As Senator Monroney put it: “I
believe competition must come about in the pricing of automobiles . . . . It will be
found that Ford and Chevrolet will try to beat each other’s advertised price on the

same kind of model.” 110

107 Ex. A at 68 (S. Rep. No. 85-1555 (1958)); see also Ex. A at 29 (Auto. Price Labeling Hr'g
of Apr. 21, 1958) (“A bill to require the full and fair disclosure of certain information in
connection with the distribution of new automobiles in commerce.”).

108 Ex. A at 69 (S. Rep. No. 85-1555).
109 Ex. A at 39 (Auto. Price Labeling Hr’g of Apr. 21, 1958).
10 Jd. at 33.
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119. As Congress recognized, integrity and price competition in the
automotive market cannot be achieved when manufacturers subject consumers to
inflated vehicle-delivery charges, whether through phantom freight imposed on the
dealer and then passed onto the consumer, or by manufacturers imposing a marked-up
surcharge on consumers through their window stickers.

3) That the AIDA does not explicitly address inflated destination charges does
not suggest that Congress intended to leave automakers free to inflate the
charges.

120. By mandating that the Monroney Sticker disclose the manufacturer’s
vehicle-delivery charge, the AIDA imposed one form of protection for consumers:
dealerships could no longer lie to them about the amount they had paid the automaker
for transportation.

121. The AIDA, however, does not directly restrict how automakers set their
transportation charges in the first place. But the AIDA’s omission in this regard cannot
accurately be viewed as Congressional policy to leave automakers free to mark up their
new-vehicle delivery charges.

122. At the time it passed the AIDA, Congress correctly understood
automakers’ delivery charges to be entirely free of phantom freight; Congress had just
recently reformed the industry to ensure the automakers’ delivery charges were only
as high as needed to recoup their actual freight costs.1!1

123.  For that reason, when it required disclosure to the consumer of the
amount that the automaker had charged the dealer for delivery, Congress was
effectively mandating the disclosure of a phantom-freight-free destination charge. This
explains why, on May 14, 1958, just days before the Senate passed the AIDA, Senator

Monroney described its impact as follows:

11 See, e.g., supra 9 106-07.
43

First Amended Class Action Complaint
Case No. 3:22-cv-02229-]D




O© 0 3 O T B W N

N N N N DN N DN DN DN R s | =) ) ) e e
o NN o O & W N kP O OV 00NN N UG W+, o

Case 3:22-cv-02229-JD Document 73 Filed 09/12/23 Page 47 of 65

This bill, Mr. President, will not compel the manufacturer to do anything

except to show the suggested retail price of the car, plus the price of each

factory installed accessory and the delivery cost, if any, which was charged

to the dealer for the transportation of the car from the factory. This will be

the delivered price with accessories in a plain honest-to-goodness figure on

the windshield or window of the car, where every buyer can see it.112
The “plain honest-to-goodness figure” that Senator Monroney had in mind was a
dollar amount that had not been tainted with phantom freight.

124.  This belief by Congress that phantom freight had been eliminated at the
time of the AIDA’s passage was not a mere uneducated guess. Rather, Congress had
policed manufacturers’ compliance leading right up to the AIDA’s passage.

125. In an April 1958 hearing about the AIDA, a General Motors Vice
President made a statement to Congress about the portion of the contemplated bill that
would require disclosing the destination charge. He confirmed through his testimony

that the destination charge to be listed on GM’s window stickers would be one that did

not exceed GM’s underlying vehicle-delivery costs:

General Motors charges the dealer a “destination charge” which represents
a charge to the dealer ... for transporting the car to the dealer’s place of
business. Under this method the total amount received by General Motors
from dealers in assembly plant areas is no more than the excess cost of
assembly plant operations, including the cost of transporting the necessary
component parts to outlying locations for assembly, and the cost of
shipping the finished cars from outlying assembly plants, to the dealers, by
whatever method used.!?

126. In the same hearing, when Congress was working to finalize and approve

passage of the AIDA, Senator Monroney put into the record a letter he had just recently

112 Ex. A at 76 (104 Cong. Rec. 8700 (May 14, 1958)) (emphasis added).

113 Ex. A at 48 (Auto. Price Labeling Hr’g of Apr. 24, 1958) (statement of W.F. Hufstader,
Vice President, General Motors Corp.).
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sent to GM’s president.1 In the letter, Senator Monroney wrote that his committee had
received “several inquiries” in recent months “regarding freight charges on
automobiles being increased by your corporation.”> Senator Monroney wrote that he
had been under the impression that his subcommittee’s investigation had led GM to
“immediately reduce[ | . . . freight on new cars from the phantom rate to the proper
destination charge.”11® GM’s President responded by letter (also in the Congressional
record), and confirms Senator Monroney’s understanding. GM assured Senator
Monroney that it had not resumed charging phantom freight. Rather, GM explained
that “actual freight rates and vehicle weights have increased, with resulting increases
in transportation costs,” but that “[s]o-called phantom freight is [still] eliminated.” 17

127.  Senator Monroney’s use of the phrase “proper destination charge”
confirms Congress’s understanding. As Congress was on the verge of mandating
disclosure of the destination charge on every new vehicle’s window sticker, it
understood that the destination charge would reflect the automakers” underlying
vehicle-delivery costs, and that the charge would not be artificially inflated.

128.  The fact that Congress continued to police the automakers” abandonment
of phantom freight, even as they were on the verge of passing the AIDA, shows that
Congress did not view the AIDA as the sole expression of what was—and was not—
permissible when it came to automotive-industry pricing practices. Rather, Congress
consistently framed the AIDA as one of many successful reforms of abusive

automotive industry pricing practices, working together in tandem.

114 Id. at 56 (letter from Senator Monroney to Harlow E. Curtice, President of General
Motors Corp.).

115 [,

116 Id. (emphasis added).

N7 1d. (letter from H.E. Curtice to Senator Monroney) (emphasis added).
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129. Some language in the AIDA’s legislative history may at first blush appear
confusing on this point. For example, Senator Monroney submitted a committee report
about the bill that stated:

Probably the most important feature of S. 3500 is that it would in no way
infringe upon the freedom of the manufacturer to price his product; that it
in no way would infringe upon the car purchaser’s freedom to bargain over
the price of the car, while at the same time the dealer would be free to sell
the new car for any price he desired, or pay anything he wanted to for the
trade-in allowance. The label would simply assure that the purchaser
would start the negotiations with the minimum necessary information.118

It continued: “It is not the purpose . . . to either approve or disapprove the methods by
which transportation charges are made. It simply requires that, whatever amount is
charged to the dealer, that amount be disclosed.”11° “It is not the purpose of S. 3500 to
restrict the freedom of the manufacturer to establish and announce a suggested retail
delivered price for the automobile, its optional equipment, and any services to be
performed by the dealer in acquiring and making ready the vehicle for sale to the
purchaser.” 120

130. These statements about freedom in pricing were not intended to convey
that automakers were free to resume marking up their delivery charges in a return to
phantom freight. Rather, they refer to the fact that Congress had allowed automakers
certain other freedoms: (a) to decide whether to build their delivery charge into their

sale price or, instead, to list the charge separately;!?! (b) to choose between a

118 Ex. A at 68 (S. Rep. No. 85-1555).
119 14, at 72.
120 [, at 71-72.

121 See Ex. A at 48, 53 (Auto. Price Labeling Hr’g of Apr. 24, 1958) (discussion between
W.F. Hufstader and Senator Monroney about whether the suggested retail price of the
automobile listed on the window sticker “should include . . . the manufacturer’s
suggested dealer delivery and handling charge”).
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nationwide delivery charge or to “charge actual freight on each car”;??and (c) to
employ their preferred mode(s) of delivery, without imposing additional requirements
that might confuse consumers.123

131.  On the second of these points, for example, Congress heard testimony
from a GM vice president about the

inability of a single assembly plant to produce enough of each model to

meet the customer demand during the high-volume year. To offset this,

large numbers of cars may have to be shipped in or out of an assembly-

plant area. Under such circumstances a figure to cover transportation costs

requires a ‘terrific amount of averaging.’124
So, by stating that it was not restricting automakers’ pricing freedom, or their freedom
to set transportation charges, Congress was conveying (among other things) that it had
refrained from legislating that the destination charge needed to precisely match the
cost of transporting each particular vehicle. Instead, automakers could “average out”
their destination charge so that all buyers would see the same destination charge no
matter how far their local dealership happened to be from an assembly plant. In no
way was Congress suggesting that automakers had carte blanche to inflate their
destination charges to generate profit, as FCA does today.

132.  In fact, Congress saw its decision to allow these averaged delivery

charges as helping ensure the elimination —not the revitalization — of phantom freight.

122 Ex. A at 27 (Digest of Testimony, Hr’gs on Auto. Mktg. Practices (Aug. 15, 1957))
(summary of statement of F. G. Donner of GM).

123 Ex. A at 49-50 (Auto. Price Labeling Hr'g of Apr. 24, 1958) (discussion between W.F.
Hufstader and Senator Monroney about how the methods of transportation used to
deliver each vehicle “varies by zone,” and therefore “it might be better to maybe lump
under a common title” all domestic transportation costs, irrespective of method, in the
delivery surcharge).

124 Ex. A at 27 (Digest of Testimony, Hr’gs on Auto. Mktg. Practices (Aug. 15, 1957))
(summary of statement of F. G. Donner of GM).
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This can be seen in the following colloquy during an April 1958 hearing, just weeks
before the AIDA’s passage:

Senator MONRONEY. The “destination charge” that you mention— that is,
the “transportation charge” that is averaged out so that this thing you do
to save the customer millions of dollars in abandoning phantom freight,
would be the averaged-out “transportation charge.”

Mr. POWER.? . . . I am a little afraid of using the word “transportation
charge.” The public might think it was the actual charge. That has been one
of the reasons why we went to the term “destination charge” before. Maybe
that is the one to use now, but we want to make it clear that they wouldn’t
expect that it is the actual freight.

Senator MONRONEY. We understand. I don’t know how many of the
buyers know this is an average transportation charge and the result of a
lot of work by this committee of getting the abandonment of the old
phantom freight that bore no relationship whatever to the distance from the
factory and a lot of other things.126

133. Inaddition, in the days and weeks leading up to the AIDA’s passage,
members of Congress repeatedly placed the bill within the greater context of
Congress’s reforms of the automotive industry, including as a chief example its success
in eliminating phantom freight. It would have made no sense to do this had Congress
viewed the goal of AIDA as permitting automakers to resume the practice of inflating
their destination charges.

134. In a hearing on April 21, 1958, for example, Senator Monroney recounted
how automakers had voluntarily entered into “49 major reforms . . ..”1%” The very first

reform of the 49 achieved, that Senator Monroney called out, was “the breakdown of

125 A F. Power was assistant counsel for General Motors at the time.
126 Ex. A at 54-55 (Auto. Price Labeling Hr’g of Apr. 24, 1958) (emphasis added).

127 Ex. A at 31 (Auto. Price Labeling Hr’g of Apr. 21, 1958) (opening statement of Senator
Monroney).
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the old “phantom freight” . . . whereby all automobiles were charged with freight from
Detroit regardless of where they were made.” Senator Monroney boasted that the
elimination of phantom freight had “made a difference to the American public—
outside the Detroit area — of some $212 million a year.”128 Three days later, at another
hearing about the AIDA, Senator Monroney again touted Congress’s success in
eliminating phantom freight. He recounted how “Ford was the first to abandon
phantom freight,” and how Congress had succeeded in getting the inflated delivery
charges “out of the automobile picture.” 12

135. The Congressional hearings leading up to the passage of the AIDA thus
make clear that the AIDA was intended to ensure that deceptive pricing practices were
not used to artificially inflate the amount consumers pay for new vehicles. Congress
viewed the AIDA within the broader framework of its reform of the industry and
believed it to be consistent with, and in furtherance of, its efforts to eliminate phantom
freight from the industry.

Tolling of the Statute of Limitations and Estoppel

136. FCA’s knowing and active concealment of the true cost of transporting
Class Vehicles has tolled any applicable statute of limitations. Through no fault or lack
of diligence, Plaintiffs and members of the proposed classes were deceived regarding
the destination charge and could not reasonably discover that deception.

137.  Plaintiffs and members of the proposed classes did not discover and did
not know of any facts that would have caused a reasonable person to suspect that FCA
was engaging in the unfair, unjust, and deceptive practices alleged in this complaint —
including that FCA has been marking up its delivery surcharge, far beyond its true cost

of vehicle delivery, to extract extra profit from its sale of new vehicles. As alleged

128 I,
129 Ex. A at 66 (Auto. Price Labeling Hr’g of Apr. 24, 1958).
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herein, FCA’s overcharge was and is material to Plaintiffs and members of the
proposed classes at all relevant times. Within the time periods of any applicable
statutes of limitations, Plaintiffs and members of the proposed classes could not have
discovered through the exercise of reasonable diligence that FCA was concealing the
actual transportation costs for the Class Vehicles.

138.  Consequently, FCA’s knowing, active, and ongoing affirmative
concealment of the facts alleged herein, including the actual transportation costs, have
tolled all applicable statutes of limitations. Plaintiffs and members of the proposed
classes reasonably relied on FCA’s knowing, active, and ongoing affirmative
concealment.

139. Atall times, FCA was and is under a continuous duty to disclose that it
was charging more than the actual cost of transporting Class Vehicles to the
dealerships where they were sold. Instead, FCA actively concealed the true costs of
delivery using the claimed destination charge as a profit center. Plaintiffs and members
of the proposed classes reasonably relied on FCA’s misrepresentation and concealment
of the facts alleged herein.

140. Plaintiffs were only able to discover the truth about FCA’s practices with
respect to the destination charges because of the online publication of the Consumer
Reports article in February 2021 (and its subsequent print publication in April 2021).
Accordingly, any applicable statutes of limitations should be tolled at minimum
through the date on which that article was originally published.

141. For these reasons, all applicable statutes of limitation have been tolled
based on the discovery rule and FCA’s fraudulent concealment. Moreover, FCA is

estopped from relying on any statutes of limitations in defense of this action.
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Class Allegations

142.  Plaintiffs bring this action pursuant to the provisions of Federal Rule of
Civil Procedure 23(a), (b)(2), and (b)(3) on behalf of themselves and the following
proposed “Class”:

All persons and entities who purchased or leased a new Class Vehicle in California.

143.  Plaintiff Gunn brings the Consumers Legal Remedies Act claim on behalf
of himself and the following proposed “CLRA Class”:

All persons who purchased or leased a new Class Vehicle in California for personal,

household, or family purposes.

144. Excluded from the Class and CLRA Class (“Classes”) are FCA, its
employees, officers, directors, legal representatives, heirs, successors, parent,
subsidiaries, and affiliates; FCA dealers; proposed counsel for the Classes and their
employees; the judicial officers and associated court staff assigned to this case and their
immediate family members; all persons who make a timely election to be excluded
from either class; and governmental entities.

145.  Certification of Plaintiffs” claims for class-wide treatment is appropriate
because Plaintiffs can prove the elements of their claims on a class-wide basis using the
same evidence as would be used to prove those elements in individual actions alleging
the same claim.

146. This action has been brought and may be properly maintained on behalf
of the Classes proposed herein under Federal Rule of Civil Procedure 23.

147. Numerosity. Federal Rule of Civil Procedure 23(a)(1): The members of
the Class and CLRA Class are so numerous and geographically dispersed that
individual joinder of Class and CLRA Class members is impracticable. FCA sells an
average of approximately 2,000,000 Class Vehicles per year in the United States, and
California has had over 10% of the nation’s population during the relevant time period.

Class and CLRA Class members may be notified of the pendency of this action by
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recognized, Court-approved notice dissemination methods, which may include U.S.
Mail, email, Internet postings, and/or published notice.

148. Commonality and Predominance. Federal Rule of Civil Procedure

23(a)(2) and 23(b)(3): This action involves common questions of law and fact, which
predominate over any questions affecting individual Class and CLRA Class members,
including, without limitation:

a. Whether FCA has systematically inflated its destination charges for Class
Vehicles, charging substantially more than the actual cost of delivery to
dealerships;

b. Whether the money FCA received in the form of destination charges was
required to be exclusively used for the benefit of consumers to transport
their vehicles to local dealerships;

c. Whether FCA is obligated to return to consumers the excess amounts it
charged in the form of destination charges, which is to say the amounts
that went beyond the actual cost of transporting Class Vehicles to
dealerships for sale or lease;

d. Whether FCA’s conduct is unfair in that it violates the policy aims of the
Automobile Information Disclosure Act;

e. Whether FCA’s conduct is unfair because the harm caused by the
conduct outweighs any corresponding benefit;

f. Whether FCA has been unjustly enriched to the detriment of Plaintiffs
and Class members;

g. Whether FCA’s practice of imposing “destination charges,” without
disclosing FCA marks up the charges well beyond FCA’s underlying
vehicle-delivery costs, constitutes deceptive and misleading conduct;

h. Whether the hundreds of dollars in excess costs that FCA obtains through

use of its destination charges are material to reasonable consumers; and
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i. Whether Plaintiffs and members of the Class and CLRA Class are entitled
to equitable relief, including, but not limited to, restitution or injunctive
relief.

149. Typicality. Federal Rule of Civil Procedure 23(a)(3): Plaintiffs’ claims are
typical of Class and CLRA Class members’ claims because, among other things, FCA’s
wrongful conduct comparably injured all Class and CLRA Class members as described
in this complaint.

150. Adequacy. Federal Rule of Civil Procedure 23(a)(4): Plaintiffs are
adequate class representatives because their interests do not conflict with the interests
of the other members of the Class and CLRA Class they seek to represent; Plaintiffs
have retained counsel competent and experienced in complex class action litigation;
and Plaintiffs intend to prosecute this action vigorously. Plaintiffs and their counsel
will fairly and adequately protect the interests of the Class and CLRA Class.

151. Declaratory and Injunctive Relief. Federal Rule of Civil Procedure

23(b)(2): FCA has acted or refused to act on grounds generally applicable to Plaintiffs
and members of the Class and CLRA Class, thereby making appropriate final
injunctive relief and declaratory relief with respect to the Class and CLRA Class as a
whole.

152.  Superiority. Federal Rule of Civil Procedure 23(b)(3): A class action is
superior to any other available means for the fair and efficient adjudication of this
controversy, and no unusual difficulties are likely to be encountered in the
management of this class action. The damages or other financial detriments suffered by
Plaintiffs and other Class and CLRA Class members are relatively small compared to
the burden and expense that would be required to individually litigate their claims
against FCA, so it would be impracticable for them to individually seek redress for
FCA’s wrongful conduct. Even if Class and CLRA Class members could afford

individual litigation, the court system could not. Individualized litigation creates a
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potential for inconsistent or contradictory judgments and increases the delay and
expense to all parties and the court system. By contrast, the class action device presents
far fewer management difficulties and provides the benefits of single adjudication,
economy of scale, and comprehensive supervision by a single court.

Violations Alleged

Count I
Money Had and Received
(On Behalf of the Class)

153.  Plaintiffs incorporate by reference all preceding allegations as though
fully set forth herein.

154.  Plaintiffs bring this Count on behalf of the Class.

155. FCA received money that was intended to be used for the benefit of the
Plaintiffs and Class. In particular, FCA charges inflated destination charges for Class
Vehicles and thereby obtains money intended to benefit Plaintiffs and Class members
by paying for the cost of delivering Class Vehicles to dealerships for sale or lease.

156. FCA failed to use the money for the benefit of Plaintiffs and Class
members. As alleged above, rather than charging destination charges to pay for the
true cost of delivery, FCA has inflated the destination charges in order to generate
additional profit for itself, which it has not spent for the benefit of Plaintiffs and the
Class.

157. FCA has not returned that money to the Plaintiffs and Class members.

158.  As aresult, FCA has received money which belongs to Plaintiffs and the
Class, which in equity and good conscience should be paid over to the Plaintiffs and
the Class, but which FCA has instead unlawfully retained.

159. Plaintiffs and the Class are therefore entitled to recover the excess money

they paid in the form of destination charges because that money was paid by mistake,
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oppression, or where an undue advantage was taken of Plaintiffs’ and Class members’
situation whereby money was exacted to which FCA had no legal right.
Count I1
Violation of California’s Unfair Competition Law
(Cal. Bus. & Prof. Code § 17200, et seq.)
(On Behalf of the Class)

160. Plaintiffs incorporate by reference all preceding allegations as though
fully set forth herein.

161. California’s Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code
§ 17200, et seq., proscribes acts of unfair competition, including “any unlawful, unfair
or fraudulent business act or practice and unfair, deceptive, untrue or misleading
advertising.”

162. FCA'’s acts and practices relating to destination charges, as alleged in this
complaint, constitute unfair and fraudulent business practices in violation of the UCL.

163. FCA'’s practice of imposing a delivery surcharge on car buyers and
lessees, that substantially exceeds FCA’s underlying vehicle-delivery costs, is
unethical, unscrupulous, and substantially injurious to new-vehicle purchasers and
lessees, and thus constitutes an unfair practice under the UCL. FCA'’s practice is also
unfair because it is contrary to legislatively declared and public policies that seek to
lend integrity to the marketing of automobiles and promote price competition within
the industry, as reflected by the Automobile Information Disclosure Act, and which
seek to prevent automakers from charging inflated vehicle-delivery costs to the
detriment of members of public seeking to buy or lease vehicles, as reflected by the
ample Congressional hearings, investigations, and actions geared toward eradicating
phantom freight. The harm that FCA’s practice caused to Plaintiffs and the Class

members substantially outweighs its utility, if any.
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164. FCA'’s practice also constitutes a fraudulent practice in that it is likely to
deceive and harm reasonable consumers. The practice is designed to prey on the
heuristics of reasonable consumers and to mislead them into underestimating the full
cost of Class Vehicles, boosting both overall demand for vehicles and consumers’
willingness to pay the prices charged. FCA misrepresents its vehicle-delivery charges
as “destination charges” and fails to disclose that the surcharges do not reflect the
actual cost of vehicle delivery and instead include additional amounts that FCA adds
in to generate additional and hidden profit. The markup of these charges is material to
reasonable consumers.

165. As a direct and proximate result of FCA’s business practices, Plaintiffs
and the other Class members suffered injury in fact and lost money or property,
because Class members purchased and leased more Class Vehicles than they otherwise
would have, and Plaintiffs and the other Class members paid prices they would not
otherwise have paid.

166.  Plaintiffs bring this Count on behalf of the Class in the alternative to any
Counts brought for legal remedies and expressly allege that for purposes of this Count
they lack adequate remedies at law. Without conceding any arguments FCA may raise
with respect to tolling, the statute of limitations for this claim is four years as compared
to three years or two years for other claims brought in this complaint. In addition, the
restitution that may be available under this claim, including for restitutionary
disgorgement of revenues attributable to increased volume of vehicle sales and leases
made possible by the challenged practices, may not be recoverable as damages or
otherwise at law. Given the market share held by FCA, and manufacturers’ race to the
bottom, Plaintiffs, individually and as Class members, have no adequate remedy at law
for the future unlawful acts, methods, or practices as set forth above absent an
injunction. Furthermore, Plaintiffs have an interest in buying or leasing vehicles in the

future, often see marketing for FCA vehicles, and will consider purchasing or leasing
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FCA vehicles in the future if possible, but have no way of determining whether
destination charges have been inflated and will thus be unable to rely on the
information set forth in Monroney Stickers in the future.

167. FCA'’s alleged misconduct is ongoing. Therefore, damages are not certain
or prompt and so are an inadequate remedy to address the conduct that injunctions are
designed to prevent.

Count III
Unjust Enrichment
(Quasi-Contractual Claim for Restitution)
(On Behalf of the Class)

168.  Plaintiffs incorporate by reference all preceding allegations as though
fully set forth herein.

169. Plaintiffs bring this Count on behalf of the Class in the alternative to any
Counts brought for legal remedies and expressly allege that for purposes of this Count
they lack adequate remedies at law.

170.  Plaintiffs and Class members have no contract with FCA directly.
Nevertheless, Plaintiffs and Class members conferred benefits upon FCA by
purchasing or leasing Class Vehicles and paying destination charges. Although the
Class Vehicles are sold by authorized dealers, the destination charge is a direct pass-
through of the car buyers” money to FCA; FCA directly profits from the sale or lease of
each Class Vehicle and the payment for each concomitant destination charge. Plaintiffs
and members of the Class are entitled to restitution of their overpayments caused by
FCA'’s artificially inflated destination charges.

171.  FCA had knowledge that these improper benefits were conferred upon it.

172.  FCA, having received these benetfits, is required to provide remuneration
under the circumstances. It is unjust for FCA to retain monies obtained by the illegal

conduct described above. Such money or property belongs in good conscience to
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Plaintiffs and Class members and can be traced to funds or property in FCA’s
possession. Plaintiffs” and Class members” detriment and FCA’s enrichment are related
to and flow from the conduct challenged in this Complaint.

173.  Plaintiffs and Class members are entitled to all available restitution and
disgorgement of revenues, as it would be inequitable and unjust for FCA to retain such
benefits. Other remedies and claims may not permit them to obtain such relief, leaving
them without an adequate remedy at law.

Count IV
Violation of California’s Consumers Legal Remedies Act
(Cal. Civ. Code § 1750, et seq.)
(On Behalf of the CLRA Class)

174.  Plaintiff James Gunn incorporates by reference all preceding allegations
as though fully set forth herein.

175.  Plaintiff Gunn brings this Count on behalf of himself and the CLRA
Class.

176. California’s Consumers Legal Remedies Act (“CLRA”), Cal. Civ. Code
§ 1750, et seq., proscribes “unfair methods of competition and unfair or deceptive acts
or practices undertaken by any person in a transaction intended to result or which
results in the sale or lease of goods or services to any consumer.”

177.  The Class Vehicles are “goods” as defined in Cal. Civ. Code § 1761(a).

178.  Plaintiff Gunn and the other CLRA Class members are “consumers” as
defined in Cal. Civ. Code § 1761(d).

179. Plaintiff Gunn, the other CLRA Class members, and FCA are “persons”
as defined in Cal. Civ. Code § 1761(c).

180. Asalleged above, FCA’s destination-charge practices are likely to deceive
and harm reasonable consumers. The practices are designed to prey on the heuristics of

reasonable consumers and to mislead them into underestimating the full cost of Class
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Vehicles, boosting both overall demand for vehicles and consumers” willingness to pay
the prices charged. FCA misrepresents its vehicle-delivery charges as “destination
charges” and fails to disclose that the surcharges do not reflect the actual cost of vehicle
delivery and instead include additional amounts that FCA adds in to generate
additional and hidden profit. The markup of these charges is material to reasonable
consumers.

181. FCA’s conduct, as described herein, was and is in violation of the CLRA.
FCA’s conduct violates § 1770(a) of the CLRA for at least the following reasons:

a. FCA advertises goods with intent not to sell them as advertised.

b. FCA represents that a transaction confers or involves rights, remedies, or
obligations which it does not have or involve, or which are prohibited by
law.

c. FCA makes false or misleading statements of fact concerning reasons for,
existence of, or amounts of, price reductions.

d. FCA represents that goods have been supplied in accordance with a
previous representation when they have not.

e. FCA fails to disclose material information.

182.  Plaintiff Gunn and the other CLRA Class members have suffered injury
in fact and actual damages resulting from FCA’s deceptive conduct because they paid
inflated prices for the Class Vehicles and destination charges.

183. The markups of the destination charges by FCA are material to
reasonable consumers. FCA’s conduct proximately causes harm to Plaintiff Gunn and
the CLRA Class, including because Plaintiff Gunn and the CLRA Class paid prices they
would not otherwise have paid.

184. Given the market share held by FCA and manufacturers’ race to the
bottom, Plaintiff Gunn, individually and as a member of the CLRA Class, has no

adequate remedy at law for the future unlawful acts, methods, or practices as set forth
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above absent an injunction. Further, Plaintiff Gunn has an interest in buying vehicles in
the future, often sees marketing for FCA vehicles, and will consider purchasing FCA
vehicles in the future if possible, but has no way of determining whether destination
charges have been inflated and will thus be unable to rely on the information set forth
in Monroney Stickers in the future.

185. Moreover, FCA'’s alleged misconduct is ongoing and therefore damages
are not certain or prompt and thus are an inadequate remedy to address the conduct
that injunctions are designed to prevent.

186. Pursuant to § 1780(d) of the CLRA, Plaintiff Gunn has provided an
affidavit showing that this action has been commenced in the proper forum.

187.  Pursuant to the provisions of Cal. Civ. Code § 1782(a), Plaintiff Gunn sent
a notice letter more than thirty days before filing this complaint to Defendant (on
behalf of all members of the proposed class) to provide FCA with the opportunity to
correct its business practices.

188. Pursuant to California Civil Code § 1780, Plaintiff Gunn seeks all
available remuneration, including actual damages; injunctive relief; reasonable
attorney’s fees and costs; and a declaration that FCA’s conduct violates the Consumers
Legal Remedies Act.

Request for Relief

WHEREFORE, Plaintiffs, individually and on behalf of members of the Class
and CLRA Class, respectfully request that the Court enter judgment against FCA and
in favor of Plaintiffs, the Class, and the CLRA Class, and award the following relief:

A. Certification of this action as a class action pursuant to Rule 23 of the
Federal Rules of Civil Procedure, declaring Plaintiffs as the representatives of the Class

and CLRA Class, and appointing Plaintiffs” counsel as Class Counsel;
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B. An order awarding declaratory relief and temporarily and/or
permanently enjoining FCA from continuing the unlawful, deceptive, and unfair
business practices alleged in this Complaint;

C. A declaration that FCA is financially responsible for providing notice to
the Class and CLRA Class and for administering relief to the Class and CLRA Class;

D. An order requiring FCA to repay Class members in the amount of all
destination charges it received for Class Vehicles exceeding the cost of delivering those
vehicles to dealerships for sale;

E. An order requiring FCA to pay restitution to the Class and to disgorge its
ill-gotten gains;

E. An order requiring FCA to pay both pre- and post-judgment interest on

any amounts awarded;

G. An award of costs, expenses, and attorneys’ fees as permitted by law; and
H. Such other or further relief as the Court may deem appropriate, just, and
equitable.

Demand for Jury Trial

Plaintiffs hereby demand a jury trial for all claims so triable.

Dated: September 12, 2023 Respectfully submitted,

/s/ David Stein

Rosemary M. Rivas (SBN 209147)
David Stein (SBN 257465)
Delaney Brooks (SBN 348125)
GIBBS LAW GROUP LLP

1111 Broadway, Suite 2100
Oakland, California 94607
Telephone: (510) 350-9700
Facsimile: (510) 350-9701
rmr@classlawgroup.com
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ds@classlawgroup.com
db@classlawgroup.com

William H. Anderson (pro hac vice)
HANDLEY FARAH & ANDERSON PLLC
5353 Manhattan Circle, Suite 204

Boulder, CO 80303

Telephone: (303) 800-9109

Facsimile: (844) 300-1952
wanderson@hajustice.com

Rebecca P. Chang (pro hac vice)

HANDLEY FARAH & ANDERSON PLLC
33 Irving Street

New York, NY 10003

Telephone: (347) 480-1030

Facsimile: (844) 300-1952
rchang@hfajustice.com

Simon Wiener (pro hac vice)

HANDLEY FARAH & ANDERSON PLLC
68 Harrison Avenue, Suite 604

Boston, MA 02111

Telephone: (202) 921-4567

Facsimile: (844) 300-1952
swiener@hfajustice.com

Jon M. Herskowitz (pro hac vice)
BARON & HERSKOWITZ

9100 S. Dadeland Blvd., Suite 1704
Miami, FL 33156

Telephone: (305) 670-0101
Facsimile: (305) 670-2393
jon@bhfloridalaw.com

Attorneys for Plaintiffs and the Proposed Classes
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AUTOMOBILE MARKETING LEGISLATION
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HEARINGS _

BEFORE A

SUBCOMMITTEE OF THE
v~ COMMITTEE ON
INTERSTATE AND FOREIGN COMMERCE .
HOUSE OF REPRESENTATIVES

EIGHTY-FOURTH CONGRESS

ON

H. R. 528

A BILL TO AMEND SECTION 5 (a) OF THE FEDERAL TRADE COM-
MISSION ACT WITH RESPECT TO CERTAIN UNFAIR METHODS OF
COMPETITION IN CONNECTION WITH THE SALE OF MOTOR

VEHICLES

s

LSS H. R. 2688

A BILL TO AMEND THE FEDERAL TRADE COMMISSION ACT WITH
RESPECT TO CERTAIN CONTRACTS, AGREEMENTS, OR FRANCHISES
TO ENABLE MANUFACTURERS OF AUTOMOBILES AND TRUCKS, AND
THEIR FRANCHISE DEALERS, TO PROTECT THEIR GOODWILL IN
THE BUSINESS OF MANUFACTURING AND DISTRIBUTING AUTO-
MOBILES AND TRUCKS, MADE OR SOLD BY THEM, BY RESTRICTING
FRANCHISE DEALERS FROM RESELLING TO CERTAIN
UNAUTHORIZED PERSONS

H. R. 6544

A BILL TO AMEND THE FEDERAL TRADE COMMISSION ACT TO

PERMIT CERTAIN CONTRACTS AND AGREEMENTS ESTABLISHiING

EXCLUSIVE REPRESENTATION BY DISTRIBUTORS IN SPECIFIED

GEOGRAPHICAL AREAS AND REQUIRING SUCH DISTRIBUTORS TO
SELL ONLY IN THESE AREAS

JULY 6, 1956, APRIL 11, 12, 17, 18, AND MAY 2, 1956

Printed for the use of the Committee on Interstate and Foreign Commerce

.
v

&

UNITED STATES
GOVERNMENT PRINTING OFFICE
77383 WASHINGTON : 1956
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WEDNESDAY, JULY 6, 1955

Hovuse oF REPRESENTATIVES,
SuBcoMMITTEE ON COMMERCE AND
FinaNce oF THE COMMITTEE ON
INTERSTATE AND FoREIGN COMMERCE,
Washington, D. C.

The subcommittee met, pursuant to call, at 10:23 a. m., in room
1435, New House Office Building, Hon. Arthur G. Klein (Chairman
of the subcommittee) presiding.

Mr. KueiN. The subcommittee will come to order.

This morning the subcommittee has scheduled for hearing three
bills, H. R. 528, by our colleague on this committee, Mr. Hinshaw
of California, H. % 2688, by our colleague, Mr. Williams of Mis-
sissippi, and H. R. 6544 by Mr. Steed of Oklahoma.

The stated purpose of H. R. 528 is to amend section 5 (a) of the
Federal Trade Commission Act with respect to certain unfair methods
of competition in connection with the sale of motor vehicles.

H. R. 2688 proposes to amend the Federal Trade Commission
Act with respect to certain contracts, agreements, or franchises to
enable manufacturers of automobiles and trucks, and their franchise
dealers, to protect their goodwill in the business of manufacturing
and distributing automobiles and trucks, made or sold by them, by
restricting franchise dealers from reselling to certain unauthorized

ersons.
P H. R. 6544 proposes to amend the Federal Trade Commission Act
to permit certain contracts and agreements establishing exclusive rep-
resentation by distributors in specified geographical areas and re-
quiring such distributors to sell only in those areas.

A copy of these bills and the reports thereon from the Executive
Departments and agencies will be made a part of the record at
this point.

(The material referred to follows:)

[H. R. 528, 84th Cong., 1st sess.]

A BILL To amend section § (a) of the Federal Trade Commission Act with respect to
certain unfair methods of competition in connection with the sale of motor vehicles

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section 5 (a) of the Federal
Trade Commission Act (15 U. 8. C., sec 45 (a)) is amended by adding after
the first paragraph thereof a new paragraph as follows:

“For the purposes of this section, it shall be deemed to be an unfair method
of competition in commerce, and an unfair or deceptive act or practice in
commerce, for the manufacturer of motor vehicles to charge or collect from
a person to whom such manufacturer sells any such motor vehicle in com-
merce any amount represented as or attributed to freight or transportation

1 .
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tigl to the preservation of this great industry of ours. The Nation
will be benefited by its passage. I urge your favorable support of
these bills. . .

I should like, Mr. Chairman, to thank you for the privilege of this
hearing, sir.

Mr. KieiN. Any questions? .

I might say, M¥ riedel, that the full statement on behalf of this
association will be made by Admiral Bell.

Mr. Friepew. 1 will wait a while.

Mr. Krgin. Admiral Bell?

STATEMENT OF FREDERICK J. BELL, EXECUTIVE VICE PRESIDENT,
NATIONAL AUTOMOBILE DEALERS ASSOCIATION

Mr. BeLn. Mr. Chairman and gentlemen, there is one slight cor-
rection, if I may, Mr. Chairman. The principal testimony on behalf
-of the Williams bill will be made by Mr. Cooper of Colorado, who
will follow me.

Mr. KieN. Yes, but what I meant was that your statement was the
general statement on all 3 bills.

Mr. BeLL. That is correct.

Mr. Chairman, I am Frederick J. Bell, executive vice president of
the National Automobile Dealers Association.

-During recent years a great deal has been said and written about
the importance to the economy of distribution, as distinguished from
production. The “value added by distribution” is a subject that is
receiving emphasis wherever groups of businessmen gather together
to discuss the conditions of today and tomorrow. One outstanding
spokesman, Paul Mazur of Lehman Bros. has said, “It is consump-
tion, not production, that in fact is the master of our economy.”

It is a function of distribution—of dynamic, hard-hitting, intelli-
gent, competitive selling—to stimulate the will to buy and the desire
to own on the part of consumers. The retail automobile industry, as
represented by your witnesses here this morning, is an element of
distribution that can add tremendously to our economic well-being,
or contribute to economic disaster. Despite its size and its importance
it is a delicate mechanism.

Should the relationship between production and distribution be-
come one of unbalance—through the public’s lack of ability or lack
of desire to buy; through “under selling” on the part of dealers; or
through an accelerated production that is not geared to demand—
the automobile industry could act as a deterrent to our industrial

owth and national prosperity.

Distribution, production and finance must share a correlation that
is economically sound and in the public interest. If any one of them
is weakened, all will suffer.

The witnesses who will follow me—all but one of whom are auto-,
mobile dealers—will introduce testimony to show that favorable
action on the 3 bills under discussion is in the public interest.

BOOTLEGGING

The nature of the products which they sell places the authorized
new car dealers in a unique position in comparison with retailers of
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other hard goods durables. The automobile—so essential to the livin
habits of Americans—is, after all, a machine which must be controlled
with care and operated with caution lest it become a menace on the
highway. To permit it to be sold with a “new car guarantee” under
conditions that are false and misleading is as harmful to the public
as if laws allowed proprietary drugs and medicines to be sold by other
than registered pharmacists or druggists.

H. R. 2688 would permit manufacturers to reinstate antibootlegging
clauses in their sales agreements with franchised dealers. The word-
ing and the intent of this biil, as the chairman pointed out earlier, are
the same as the bill which was voted upon favorably by this commit-
tee and subsequently passed by the House in the 83d session of the

Congress.
SALES RESPONSIBILITY

The second bill upon which we are testifying this morning, H. R.
6544, would permit manufacturers to reinstate in their sales agree-
ments another provision which existed for more than 40 years by which
geﬁlnite areas of sales responsibility were assigned to franchised

ealers.

It seems to us that this is a fair and reasonable arrangement and one
which neither reduces competition nor denies absolute freedom of
choice to a purchaser.

The members of retail automobile distribution are not asking for a
subsidy, they are not asking for a guaranteed annual profit, they are
asking merely for basic ground rules that will give emphasis to the
privilege of doing business but prevent the abuse of such privilege.

Zoning restrictions on types of buildings are commonly accepted
aspects of business life in any community. If you or I chose to invest
in, let us say, a retail perfumery, we would like to have assurances
that an abbatoir will not be erected next door.

The authorized new car and truck dealer of America has an average
investment of $108,933 in his dealership. The effect of H. R. 6544
would be to permit automobile manufacturers to provide reasonable
safeguards for the man who has invested such a sizable amount of
money in the business of distribution. As a result of the enactment
of this bill we would expect an automobile manufacturer to assign to
each of his dealers a specific area of sales responsibility. This would
in no way restrict a purchaser but would encourage the dealer to devote
his best efforts to developing a high percentage of sales in his assigned
area and penalize him if he chose to encroach upon that of his neighbor.
And as the technical witnesses, the dealers themselves, will bring out
later, there is a difference in consideration of the metropolitan dealer-
ships and the rural dealerships.

PHANTOM FREIGHT

The third bill which the distributive element of our industry would
like to see enacted is H. R. 528, introduced by Mr. Hinshaw and de-
signed to restrict freight charges in our industry to the actual cost to
a manufacturer of freight or other transportation charges incurred in
making delivery of motor vehicles.

If it seems strange to you gentlemen that the practice has developed
among manufacturers of “packing” freight charges; of requiring the



Case 3:22-cv-02229-JD Document 73-1 Filed 09/12/23 Page 7 of 82
AUTOMOBILE MARKETING LEGISLATION 17

public to pay an inflated and unrealistic fee for freight charges that
are not in truth incurred, I can only add that your astonishment is
shared by the authorized new car and new truck dealers of America.

Many reasons have been advanced in support of the doctrine that
the new car buyer should pay freight based on the cost of shipping an
assembled automobile from a factory in Michigan in spite of the fact
that the car is assembled at a point much closer to the consumer and
the cost of shipping component parts to the assembly point is far less
than the cost of shipping a completed vehicle.

Each of the arguments so advanced seems, in our opinion, to voice
a disregard for the rights of the individual who digs deep in his pocket
to buy a new automobile. It costs a certain amount of money—an
easily determinable amount of money—to ship parts to an assembl
point. = It doesn’t seem to make sense when these costs are disregarded,
as they are today.

In conclusion, Mr. Chairman, let me repeat that the distribution
element of our industry, as represented by the National Automobile
Dealers Association and the witnesses whom you have permitted to
be present today, seeks to operate in a fashion that will be always in
the public interest. We are convinced that the 3 bills which we urge
gou to act upon favorably are not only in the interest of the public

ut that their passage will contribute to the orderly conduct of busi-
ness generally. Those who will appear in opposition to these bills are,
of course, in disagreement with our position. We have come to the
Congress as a last resort, seeking ways and means to provide reason-
able safeguards against practices that are inequitable and restrictive
and which impose penalties on adherence to sound business principles.

I thank you for the privilege of appearing before you and urge your
early and favorable consideration of H. R. 2688, H. R. 6544 and H. R.
528.

Mr. Kuein. Just one question, Admiral Bell. As I understand it,
the bootlegging bill was passed by this committee and the House in
the last session, but it was not passed by the Senate, and therefore did
not become law.

Mr. Bern. That is correct, yes.

"Mr. Kirrn. And the third of these bills, the Hinshaw bill, was
assed by this committee, but I understand did not pass the House.

ere was not enough time,. ,

Mr. BeLr. That is correct, sir.

Mr. Kruein. How about the Steed bill ?

Mr. BerL. No, sir. That had not been introduced by us last year.
This is the first time that the Steed bill has been introduced.

Mr. KreiN. Any questions? Mr. Hinshaw?

Mr. Hinsuaw. Mr. Chairman, I would like to inquire whether some
witness will present himself who has all of the data upon the matter
of freight charges.

Mr. Bewr. I don’t think we will have a witness who has all of the
data, because it is a very complicated thing, but we have witnesses
who have some of the data.

Mr. Hinsaaw. I would like to ask you, in your considered opinion,
whether you believe the best way to cure bootlegging is to enact a
law restricting contracts, or whether it is to take the profit out of
bootlegging?
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Mr. BeLn. Obviously, sir, to take the profit out of bootlegging would
kill it more quickly than anything.

Mr. Hinsaaw. That is correct. That is correct, in niy opinion.
And therefore I introduced H. R. 528 to take the profit out of boot-
legging. And consequently, if the profit is taken out of it, perhaps
the other 2 bills would be moot.

I do not want to suggest that, Mr. Chairman, because of course we
will hear witnesses. But on the other hand, it is important, and most
important, I believe, that we take the profit out of bootlegging.

Now, I would like to ask a question that hinged upon the question
of my friend, Mr. Friedel, a little bit ago, concerning the Steed bill
He asked whether, under the Steed bill, if a private person went to,
say, Baltimore, from Silver Spring, Md., I believe it was, and pur-
chased a car, because he could get a better deal with the dealer in
Baltimore than he could in Silver Spring, what effect that would have
or what would happen under the Steed bill.

Mr. BeLL. It would have no effect at all, sir, on the absolute and
complete right of any purchaser to buy an automobile wherever he
chose and under whatever conditions he could arrange with the dealer.

Mr. Hinsaaw. But what happens between dealers?

Mr. Bewn. If this man lives in Silver Spring and goes to Baltimore
to buy the car—historically this has been true—a certain portion of
the money paid by the dealer who sold him the car in Baltimore would
be transferred to the dealer in Silver Spring.

Mr. Hinsuaw. Then that would be an inhibition on the dealer in
Baltimore in making the deal, would it not ¢

Mr. Bern. We hope it would.

Mr. Hinsaaw. Therefore, he could not probably get as good a deal
in Baltimore as he could in Silver Spring.

Mr. BerL. I don’t know that that statement would be correct, sir.
It is likely, but I don’t know that it would be correct.

Mr. Krein. Would the gentleman yield ?

Mr. HinsHAaw. Yes.

Mr. Kiein. Obviously, if the dealer in Baltimore is going to sell the
car at a lesser price than the dealer in Silver Spring, he would have
to take into consideration, if this bill were enacted, the fact that he
would have to give part of his profit to the other dealer.

Mr. Hinsuaw. Exactly so. So he would not be liable to make as
‘@ood a deal as the dealer in Silver Spring. I think it would be an
inhibition against the dealer in Baltimore selling to the person who
lived in Silver Spring, because he would have to share his profit and
also give a better deal on the car.

Mr. BeLr. I am reminded, Mr. Hinshaw, by our expert witnesses,
here, that that penalty—and it is perhaps an unfortunate word—
applies to the service charges on the vehicle. For example, it is in-
tended to deter this Baltimore dealer from seeking sales in Silver
Spring, selling the car to the consumer who lives in Silver Spring, and
then saying, “Now, you go to the dealer in Silver Spring to have the
service warranty carried out.”

Mr. HinsHaw. At the present time, of course, service warranties
are taken care of anywhere in the United States on certificate from
the dealer the car was purchased fromj is that right?

Mr. BeLL. By and large, that is correct, sir. There are some vari-
ances in that that will be brought out by the dealer witnesses.

e —— . Y Jr———
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Mr. Hinsaaw. All right. ’

Mgr. Frieper. Will the gentleman yield ¢

Mr. Hinsaaw. Certainly.

Mr. BeLL. Of course, I have heard it mentioned or rumored over
and over again that the dealers are stocked with cars and they have
to buy certain quotas, and where some dealer might be overloaded
he might be willing to make a much better deal. I do not know
whether that would hold back a man who wanted to buy a car. He
would look and see where he could get the best deal, and he probably
would get it even knowing he would have to return some money to
the other agency.

Mr. BeaMmer. Is it not conceivable, Mr. Bell, that dealers in certain
cities probably could operate more economically, and perhaps because
of volume business they could give a better price? Is that possible?

Mr, BeLn. Of course it is.

Mr. BeaMmer. I am just wondering if the man in Baltimore could
be deterred from selling outside his district, because he probably could,
because of his, shall we say, cheaper operations and larger volume,
conceivably——

Mr. Berr. 1 hope that you will, sir, ask that question of the dealers
themselves when they appear. Because they have lived with this
all of their lives, and I have not. They can give you the results of
your own history on it.

Mr. Beamer. I am wondering: Do you have the status of the auto-
mobile dealers? Do they report to your their financial status? Are
they in distress, generally speaking, throughout the country? And
if so, is it caused by the lack of the legislation that would be proposed
by these 3 bills?

Mr. Berr. We think that the enactment of this legislation would
do a tremendous amount to restore a greater degree of stability to the
industry. We do get i{uarter]y reports, and of course, the factories
get constant reports. I might point out, sir, that the average dealer—
and this will be disputed by some factories, but I have not yet been
presented with figures that would, in our opinion, refute our figures
accurately—made a profit of .6 of one percent on sales after taxes, a
Broﬁt of 3.1 percent on an average capital investment of $108,933.

uring the first quarter of 1955, as would be expected, with some
fine new models in almost every line, their profit on sales before taxes
was 3.1 percent. And we have not yet completed our figures for the
second quarter. But there are indications that there is going to be
quite a marked drop in their profits for the second quarter.

Mr. BeaMer. I ask the question because I had some of my personal
friends in the automobile industry, dealers, who indicated that they
were making less money, and many were iosing money, despite the
fact that they were having larger sales.

Mr. BeLn. The concern is general. It is not restricted to metro-

olitan areas or to rural areas. It is not restricted to the East or the

est or the South or the North. The industrial concern is nation-
wide, and it covers dealers of all makes and all volumes.

Mr. Beamer. They are not blaming the automobile manufacturers
so mu;:h, are they, as the lack of enabling legislation? TIs that your

int ?

Mr. Berr. I don’t know that they are blaming any one particular
thing, or perhaps they are blaming lots of things. But they do feel



Case 3:22-cv-02229-JD Document 73-1 Filed 09/12/23 Page 10 of 82
20 AUTOMOBILE MARKETING LEGISLATION

that the enactment of these bills would Eo a long, long way toward
removing the things that are bothering them right now and creating
this condition.

Mr. Hinsaaw. Admiral, in discussing my bill, which has to do with
phantom freight, you point out that the packing of freight charges
requires the public to pay an inflated and unrealistic fee for freight
charges that are not in truth incurred.

Is that charge made to the dealer first and passed on from the dealer
to the consumer, or is it made directly to the consumer ¢

Mr. BeLr. It is made first to the dealer, sir, and then to the consumer.
The dealer pays cash on the barrel for his automobiles.

Mr. Hinsuaw. And he has to pay that phantom freight in conjunc-
tion with the purchase of the automobile. And natura%ly he passes it
on to the consumer.

Mr. BeLr. That is correct, sir.

Mr. Hinsmaw. And you say that subsequent witnesses will intro-
duce testimony concerning the probable amounts of phantom freight
that exists in a given transaction.

Mr. BewL. They will, sir.

Mr. KreiN. Mr. Moulder ¢

Mr. MouLper. You made some reference to the areas that would be
designated as restricted by each automobile dealer. Who would as-
certain or determine the amount of penalty in the event one of the
automobile dealers sold to someone outsideof his district, to a cus-
tomer in some other dealer’s district

Mr. BeLr. That would be up to the discretion of the manufacturer,
who woud first seek, I would hope, the advice and counsel of his
dealers.

Mr. Mouroer. That would depend upon the contract or franchise
you had with the manufacturer.

Mr. Berr. That is right.

Mr. Mourper. And would that restrict him, that is, the dealers in
neighboring areas, from having an arrangement or contract as among
themselves, if they so desired? I mean, a prearrangement whereby
they could, prior to the sale, have an agreement among themselves as
to the penalty or as to whoch would be paid in the event they sold to a
customed in the other dealer’s district?

Mr. Bere. No,sir. First of all, of course, they would have no agree-
ment as to prices. But the agreement or the stipulation in the selling
agreement with regard to the penalty would, we would assume, be
effective nationwide among the dealers of that line.

- Mr. Mourper. But I mean there would be nothing in this bill that
would prohibit them from having such an arrangement as between
themselves if they so desired.

" Mr. Bewr. No, sir; that is correct.

Mr. Mourper. And if the manufacturer so agreed to it.

Mr. BewL. That is correct.

Mr. KiLeiN. Thank you very much, Admiral.

Mr. Bere. Thank you, Mr. Chairman.

Mr. KreN. I might say to the members of the subcommittee as well
as to those who want to testify that it is our desire, in view of the fact
that the session is rapidly drawing to a close, to try and get these
bills through as expeditiously as possible. I thought we could hold two
days of hearings. There 1s an executive session of the committee
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IX. THIS LEGISLATION I8 IN THE PUBLIC INTEREST.

The importance of the automobile industry to the economy and life of America
is established. Any condition or practice that is undesirable or adversely
affects the normal health and growth of this industry is not in the public interest.
The charging of “phantom freight” is such a practice. The elimination of the
practice of allowing the charging of “phantom freight” by this legislation will
be in the public interest.

The passage of this bill will eliminate a deceptive practice from the automotive
industry. It will remove one cause of unfair competition from among the
dealers. It will remove one form of unfair competition from among the manu-
facturers. It will contribute materially to the elimination of the practice of
“bootlegging’” which is not in the public interest. N

Mr. Hinsuaw. Now, you say that there is another witness coming
before the committee dealing with another part of the United States.
I shall not ask any more questions of this witness.

Mr. KreiN. Did you have any questions, Mr. Beamer ?

Mr. Beamer. No, not particularly on “phantom freight,” but I fear
that since these three bills are thrown together, that we automatically
can be thinking about all three of them. ,

I want to ask this one question: Does the “phantom freight” affect
the people who are at a great distance from the source of manufacture,
the place of manufacture, shall we say, from Detroit? Would it af-
fect those people that are a greater distance more than those who are
not so far away? Is it a problem, for example, in Indiana, where
we are probably 150 or 250 miles, as much of a problem for those
of you in California ¢

r. WiLsoN. I do not believe it would, sir, because there is such
a small amount of freight involved. '

Mr. Beamer. I am wondering whether we do have the problem
at all, or whether that is involved. I have heard the automobile deal-
ers in our area, and in our districts, and our Middle West, complain
about other matters, but they have not, to me at least, expressed much
concern over the “pfxantom reight.” But T know that we have heard
witnesses just as you have indicated today, who are quite concerned
about it, because it seems to be quite an item on the cost of automobiles
delivered out in the Far West. ’

Mr. WiLsoN. I do not have the definite freight in mind that would
apply to those areas, but it follows that the freight at the point of
origin, Flint, Mich., would be zero, and it would only be a nominal
amount in Detroit, and a little bit more in Toledo, and a little bit more
in Indianapolis, far less than the case of shipping to the Pacific coast,
or the Atlantic coast. -

Mr. Hinsaaw. Here is an item in BEvansville, Ind., that the cost of
a knocked-down unit by rail freight from Detroit to Evansville,is
$26.46, whereas the factory charge to the dealer at that place is $55.94,
and therefore the percentage of “phantom freight” charged in Evans:
ville, Ind., is 111.4. It is not a large amount, but on the other hand,
1ts percentage 1s great. :

Mr. Beamer. On the percentage basis, it might be the same through-
out the country. ' :

Mr. Hinsaaw. Mr. Chairman, in response to the gentleman from
Indiana, I will say that it is very seldom that the deaﬁer receiving the
automobile from the manufacturer, he being a local dealer, more or
less, will deal with a nearby dealer on the basis of bootlegging. .~ :

In the first place, he has to receive money enough to repay him for
the cost of putting the papers through, and that may run as high as

. A ~ R e, —
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$15 to $20, and absorb any difference in freight that might be involved.
But the further awa{l you go, the greater becomes the problem.

. Finally, you find the dealers surrounding the immediate vicinity of
a manufacturer taking large quantities of cars and bootlegging them
to distant places, franchise or nonfranchise dealers. Am % correct in
stating that ¢

Mr. Wirson. That is correct.

Mr. KieiN. So that it sums up to this, that the manufacturers
charge the dealer as freight what it would have cost if the complete
car had been shipped from Flint or wherever the car is manufactured
to wherever the dealers place of business is, is that correct ?

You cannot say that they take a figure out of the air. They take
the actual rail transportation charge, regardless of what it costs to
ghipgthat particular car. Would you say that is a fair statement of

act

Mr. WiLsoN. I would say that prior to this arbitrary freight adjust-
ment of last fall, that the freight on a car shipped from Flint to desti-
nation would have been the actual rail-freight, as published in our
freight tariffs.

r. KLeIN. Regardless of whether that car had actually been
shipped from that place to your place ?
Mr. Wiuson. That is right.

Mr. Kuein. Now, do you know what basis was used in this adjust-
ment that was made about a year ago? How did they arrive at the
adjusted figure?

Mr. WiLsoN. We have no idea on that, and I do not believe any
definite formula was ever developed. :

I cite you that the Ford Motor Co. made the first announcement of
a freight adjustment. It was followed 5 days later by General Motors,
who went a little step further, both as to perimeter and amount.
About 4 days following that, Ford made a second adjustment, essen-
tially matching the General Motors’s plan, and then over a period of
3 or 4 weeks, other manufacturers likewise fell in line because of
competitive reasons.

I do not think that there was any uniform formula, and I believe
that for this reason, also, that the adjustment in the price of trans-.
portation charge on a Cadillac, which is made only in Detroit, Mich.,
was also reduced in California. So it became a matter of policy rather
than fact.

Mr. KieIn. It is just like a price cut.

Mr. Wison. That is right. And the adjustment in freight between
Chevrolet adjustment, and a Buick adjustment, and an Oldsmobile
adjustment, I am sure in my own mind, has no relationship at all to
the difference in the weight of the vehicle. It is more in relation to the
selling price.

Mr. Krein. Which would serve to prove that these companies con-
sider that so-called freight charge as part of the price structure, and
they manipulate it whatever way may be to their advantage.

Mr. WiLson. I would like to give you one more Xiece of informa-
tion, if T might. There has been much written, and I believe, some-
thing touched on relatively in a minor way, by way of testimony here,
about the area in which the automobile population is concentrated in
the United States. I would like to tell you that the fact is that 57.4
percent of all of the automobiles in America are in those States which
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border the Pacific Ocean, the Gulf of Mexico, and the Atlantic Ocean. '
The perimeter of the United States is involved, and we got some relief ‘
in the freight adjustment last fall, and dealers in the smaller perimeter

and closer to Flint, did not get the relief. The end result which is
desired is that we all get relief by having nothing but the actual freight
charged, as the bill is designed for. .

Mr. Beamer. That brings up a point that you just made, and I think
that the gentleman from California has pointed out, for example, that
the car delivered in Evansville has 111.4 percent of “phantom freight”
over the regular freight. I am wondering whether that charge is all
freight or whether it is added by the manufacturer in his effort to. [
equalize, shall we say, between a nearby point, and a far distant point.

Mr. WiLson. I think counsel is acquainted with that study.

- Mr. Beamer. It seems that that is a bit out of proportion.

Mr. Kirgs. The factory does not disclose tﬁe reason for it.

- Mr. BEamker. Is there discrimination or a difference at least between
the amount of freight that is added by them? You said there were
three items included in those charges. :

Mr. Kirks. At least three, sir.

Mr. Krein. I might say that Mr. Crumpacker is present and he is
the author of the bill that the committee passed last year. I am happy.
to see that he still retains his interest in this problem. '

_ Mr. BeamEer. I might say for our colleague, that he comes from an
automobile town, and they manufacture automobiles in South Bend..

Mr. KrEIN. I come from a town that uses them, and I, too, am very.
much interested. I would be interested in somebody telling me if'
anybody in this room knows, how the automobile companies treat this
transportation charge in their tax structure. They certainly cannot
deduct this entire amount as an item of expense, can they?

Mr. KieIN. Does anybody know that ?

" Mr. WiLson. Quite the contrary, I think it is a large contribitor to
their net profit.

Mr. KreIN. I do not see how they can justify this as an expense. l
This is an absolute profit. It is like any other item they might use
to mark up the price.

Mr. WiLson. We are going to bill 8 or 9 million units this year and
if phantom freight exists at all, multiplied by 8 or 9 million, it is a
sizable figure.

Mr. Kirgs. We don’t know how the factory does it, sir. We are
under the impression that it is a profit device.

Mr. Hinsaaw. Mr. Examiner, I was informed by a very substantial
person in the automobile business, who did not wish his name to be
disclosed, that certainly one large automobile manufacturer claimed
that he made between $300 million and $350 million a year on nothing
but spurious freight charges.

Mr. MouLper. Do I understand that, for example, if an automobile
is assembled in Los Angeles, where Congressman Hinshaw is from,
even though there would be no actual freight charges or freight paid
out by the manufacturers, nevertheless, there is a freight charge placed
on that automobile, which is delivered in the city of Los Angeles?

Mr. Wirson. The only freight that the manufacturer paid out on
the completed automobile would be the freight that he pays to get it
from the factory to the dealer’s place of business.
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84TtH CONGRESS } SENATE { Report

1st Session No.

INTERIM REPORT OF A SUBCOMMITTEE OF THE COM-
MITTEE ON INTERSTATE AND FOREIGN COMMERCE

TrE AvroMoBILE MARKETING PracTIicES STUDY

Mr. Monroney from the Subcommittee on Automobile Marketing
Practices submitted the following interim report.

The Subcommittee on Automobile Marketing Practices of the Senate
Committee on Interstate and Forcign Commerce was appointed by
Chairman Magnuson on March 9, 1955, to inquire into and make a
thorough investigation of “‘all phases of automobile marketing prac-
tices especially considering ‘phantom freight’ charges and other
accessorial charges that influence the price of automobiles to the
purchaser, and also, of automobile ‘bootlegging.”

It should be noted that hearings were held on S. 3596 of the 83d
Congress, 2d session. This was a bill introduced June 11, 1954, by
Senator Dirksen. Its purpose was to amend the Federal Trade
Commission Act to allow manufacturers of automobiles to cancel
franchises of dealers who knowingly sold new automobiles to unau-
thorized persons for resale and to permit such manufacturers to
provide for such cancellation in these franchises.

In these hearings it appeared that many automobile dealers were
in economic difficultics. However, there was considerable variation
of opinion as to the cause of these difficultics and as to what should be
done legislatively to remedy the situation. Also, the manufacturers
of automobiles and consumer interests were not heard from.

In January after complaints had been received from dealers through-
out the Nation urging congressional action in the field of automobile
distribution, and after the National Automobile Dealers Association
had passed various resolutions at their annual convention urging
specific legislation be passed, your committee directed that the
present study be made.

In view of the fact that the manufacture and distribution of auto-
mobiles is probably the most important single industry in the economy
of the United States, and also in view of the fact that the problems
attending to the distribution of automobiles are technical in nature
and tremendous in scope, it was determined that a careful back-
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AUTOMOBILE DEALER FRANCHISES

TUESDAY, JULY 10, 1956

Housk or REPRESENTATIVES,
ANTITRUST SUBCOMMITTEE OF THE
COMMITTEE ON THE J UDICIARY,
Washington, D. C.

The subcommittee met, pursuant to recess, at 2: 30 p. m., in room
346, Old House Office Building, Hon. Emanuel Celler (chairman of
the Judiciary Committee) presiding.

Present : Representatives Celler, Rogers, Rodino, Quigley, McCul-
loch, Keating, and Scott.

Also present : Herbert N. Maletz, chief counsel ; Kenneth R. Harkins,
cocounsel ; and Thomas H. McGrail, assistant counsel.

The CrarrMAN. The committee will come to order.

The Chair would like to place in the record a communication from
the Secretary of Commerce, which counsel will read.

Mr. Maverz. This is to the Honorable Emanuel Celler, chairman,

Committee on the Judiciary.
JoLy 9, 1956.

DEAR MR. CHAIRMAN : This is in reply to your request dated May 31, 1956, for
the views of the Department of Commerce with respect to H. R. 11360, a bill to
supplement the antitrust laws of the United States, in order to balance the
power now heavily weighted in favor of automobile manufacturers, by enabling
franchise automobile dealers to bring suit in the district courts of the United
States to recover twofold damages sustained by reason of the failure of auto-
mobile manufacturers to act in good faith in complying with the terms of fran-
chises or in terminating or not renewing franchises with their dealers.

The Department of Commerce opposes enactment of this proposed legislation.

If enacted, this bill would state it to be the duty of automobile manufacturers
to “act in good faith” in all dealings or transactions with their franchised dealers,
and would enable dealers to recover twofold the damages sustained by them by
reason of the failure of manufacturers to act in good faith in administering,
terminating, canceling or not renewing franchises.

Although in the past there have been complaints from automotive dealers that
under the terms of dealer franchise agreements manufacturers could arbi-
trarily terminate a dealer’s franchise without any recourse by the dealer for the
loss of the value of the franchise and the capital investment in property and
equipment, the automotive industry has in recent months taken substantial steps
to provide greater protection for dealer franchise agreements. The normal term
of franchise agreements has been extended, and dealer councils have been set up
to provide a procedure for handling any problems arising in relation to franchise
agreements. These steps, we feel, have gone a long way toward correcting what-
ever inequities have previously existed.

In view of the above, we do not feel that there is any need at this time for any
legislative action imposing any new terms or conditions upon automobile manu-
facturers or dealers in their franchise relationships. The situation is now well
in hand, and the industry can, we are sure, work out its own problems without
Federal intervention. Further, the proposed legislation would raise numerous
problems of interpretation and would undoubtedly create confusion in franchise
relationships between automobile manufacturers and dealers. Rather than solve

t ) ' 505
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They have asked me, through their elected directors, to most respect-
fully and earnestly urge the prompt reporting out and enactment of
this bill, with the suggested amendments proposed in this committee.
And I want to thank you again for your patience and your kindness.

Mr. Rocers. Thank you.

This is the final witness, and this closes the hearings. I hope we act
on the legislation soon.

(The article from the Atlantic Monthly, entitled “Nothing Down
And A Trip To Bermuda,” by Hartley Howe, previously referred to,
is as follows:)

NotuING DowN ANp A Trip To BERMUDA
By Hartley Howe

With the advent of the 1957 models only a few months distant,
automobile dealers are once again secrambling to find customers for
the remaining 1956 cars. New or used, the cars must be moved.
Some of the inducements through which the dealer sets out to woo
the buyer and at the same time protect his own margin of profit are
analyzed in the article that follows. Hartley Howe has written
extensively in the scientific field, and this is his first article to appear
in the Atlantic.

1. Last September in Detroit, Chevrolet dealer Saul Rose felt that customers
for his remaining 1955's expected something more exciting than just a plain brand-
new automobile. As a bonus, therefore, he offered buyers a prospector’s outfit,
complete with Geiger counter, sleeping bag, hammer, ax, boots, compass, maps
of likely areas, a booklet on how to stake a claim, and—in case the buyer failed
to turn up any uranium of his own—100 shares of uranium stock.

Plump Detroiters, on the other hand, uninterested in the carefree life of a
miner, may have preferred the proposition ot one of Mr. Rose's rivals. He dis-
counted P’lymouths $1 a pound for the weight of the buyer and his wife, raising
the offer to $1.50 a pound on Chryslers.

These were no isolated phenomena. For nearly a year the great American
automobile industry has been hawking its wares with all the restraint and under-
statement of a runner for a Cairo rug merchant. DProclaiming abandonment of
the profit motive, dealers have competed fiercely for customers. Some, for ex-
ample, proposed vacation trips as lagniappe for coy buyers. I’rospects in Denver,
Colorado; and Portland, Oregon, were offered trips to Hawaii. Bostonians got
their choice of vacations in Paris or Hollywood. A round trip to Bermuda for
two was the bait for Cleveland Pontiac buyers.

Prospects with rainy days rather than sunshine on their minds have been
offered bonuses in stock : three shares of Ford stock with each 1956 Mercury ;
uranium shares in Birmingham; Alcoa stock in Marysville, Tenn.; GM stock in
Miami.

In Cleveland, buyers were tempted by an offer of two new cars for $2,999 but
they had to get there fast, for there were just two available at this price.
Houston prospects were lured with an offer of 10 gallons of gas just for coming
in to look, while in conservative Providence, R. 1., this past February, Chevrolet
buyers were offered a bonus of 1,000 gallons. In Los Angeles, items of optional
equipment have been advertised for $1 apiece. From New York to Portland, new
cars have been offered for “10 cents down,” “10 cents a day,” or “at a one cent
profit.”

The most bafling proposition of all has been described by Frank IH. Yarnall,
past president of the National Automobile Dealers Association: buy a used
car for $595 cash, then turn it back to the dealer as down payment on a new
car and drive away with $1,105 “change” in cash.

The dealers haven’'t depended on advertising alone to bring in the customers.
An Atlanta salesman stationed himself by a traffic light on a main boulevard.
As cars halted for a red light, he'd stick his head in the nearest window and
deliver his sales pitch, According to Automotive News: “A few of his ‘captive’
prospects were so annoyed at this approach that they complained to the Retter
Business Bureau. Before he was forced back in the showroom, however, he
reportedly sold nine cars at the traffic light.”

Nor do dealers limit their aggressiveness to their own prospects. It was also
in Atlanta that a young man was discovered on a roof with a pair of binoculars,
watching cars being appraised at a rival dealer's lot. The license numbers he
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copied down were used by his employer to obtain the owners’ names and ad-
dresses from the State license bureau. They were then telephoned and offered.
a better deal—which many of them readily accepted.

Known as *“wheel and deal” or “blitz selling,” these practices reiached epidemic
proportions in June 19355, after dealers had stocked up against an auto workers’
strike that never came off. While the blitz reached a peak in early fall when
dealers rushed to shed their remaining 1955's, it has continued grimly if some-
what less noisily to the present. The 1956 models have been discounted from
the day of their arrival in the showrooms—an almost unheard-of phenomenon.
Today some of the manufacturers themselves are advertising bonuses on a
national scale. Where State insurance authorities permit, American Motors and
Stuldebaker-Packard give a free accidental death insurance policy covering owner
and spouse for the first year of ownership of their 1956 cars. Dodge started
its 1956 model year with a nationwide lottery that anyone could enter erely
by filling out an entry blank at a Dodge dealer’s showroom, without obligation
to buy : a new Dodge every year for the winner's lifetiine.

2. The big auto sales blitz has been accompanied by a little blitz of complaints
from buyers, who have found themselves the victims of as weird a collection of
sales practices as were ever developed by the sharp horse traders of the David
Harum era. Better business bureaus recorded last year alone more than 735,000
“public contacts”—complaints and inquiries—about new- and used-car advertising
and selling practices. Public authorities have been similarly deluged. In Chi-
cago, according to the Chicago Daily News, nearly 4,000 auto buyers filed com-
plaints with the State attorney’s office in 1955,

For on closer examination some alluring offers are far from alluring. In
Columbus, Ohio, a man complained to the Better Business Bureau that his new
car ran out of gas before he got home, after he answered an add offering 500
gallons of free zas with each car. The common “no downpayment™ come-on often
turns out to mean no downpayment only if the trade-in car equals the downpay-
ment or if the customer signs a note for a supplementary loan—usually secured
by a chattel mortgage on furniture or other possessions—equivalent to the down-
payment.

Some “bargains” vanish entirely when a customer asks for them—they are just
bait. Sometimes what sounds like a new car in the ad turns out to be second-
hand. Other ads turn out to be ingenious combinations of one car's price, another
car's picture, and a model name that may belong to either or neither.

In piling up this unenviable record, the unethical segment of the automobile
dealers has enriched the Awerican language. A rogue's dictionary of the trade
includes some vivid cant :

The switch.— Advertising a notable bargain, then telling customers it hax been
sold and persuading tl.em to switch to another car—and a less attractive deal.

Bushing.—Luring a buyer by offering a bargain price, then hiking the price.
The original offer is made by a salesman “subject to the manager’s approval.”
The manager later indignantly disclaims it and persuades the huyer, by this time
emotionally committed, to accept the higher price. In some cases bushing is
cruder—the buyer is given a price, persuaded to sign a blank sales agreement.
Later he finds it has been filled in for much more than he expected to pay.

Lowbhall.—Sometimes the same as bushing—a low price given verbally, later
repudiated— but also used to describe the practice of giving an unsophisticated
customer much less than the going trade-in value of his car.

Highball—A very hizh offer made verbally on a trade-in just to get the
customer inside the salesroom, where he will be pressured to take less.

Would you takef?—Cards are tucked under your windshield wiper in a parking
lot asking “would you take™ a fantastically high price for your car because the
dealer “has a buyer.” If the prospect goes around to try to collect, he gets the
full highball treatment.

Unhorsing.—Lending a prospect a car while his own car is taken and held for
sale in an allegedly rising used-car market. It turns out after a month or so that
the market has inconveniently fallen and his car has been sold for considerably
Jess than he expected—Ileaving the customer with no car and under obligation to
the dealer.

The pack—A simple method of luring buyers with nonexistent bargains, A
group of dealers—sometimes only one—raise their list price for a new car by
several hundred dollars, This permits all sorts of alleged bargain offers from
“§1 profits™ to “double book value” trade-ins. In at least one case it recently
enabled a deuxler to offer customers more than they paid for their 1955 cars if they
would trade them in on 1956 models.  The pack is facilitated by the fact that
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there is no real local list price ; manufacturers’ prices are quoted f. o. b., Detroit.
This practice is sometimes called the top pack in contrast to a plain pack, in which
various charges for mysterious accessories and services are packed onto the sales
rice.

P The finance pack.—A maneuver to increase the profit on financing of car pur-
chases. Here the dealer can sometimes recoup profits that have been squeezed
out of a sale. Using a rate chart supplied by the tinance company, the dealer
can set the rates so high that he can sell the time contract to the finance company
at a discount and still receive an extra profit for himself. This “commission” to
the dealer is of course paid by the buyer in his installments to the finance company.
Sometimes overcharges for insurance are included. Where these charges are
lumped together into a single monthly payment, as they often are despite a1 Federal
Trade Commission order that they be itemized, the buyer has no real way of
knowing what he is paying for.

Ballooning.—Drawing up a time contract with low monthly payments except for
the last installiment, which in some cases is so big the buyer has to refinance
his note,

3. The dealers themselves have become alarmed by the flood of complaints about
these practices. The National Automobile Dealers Association, with the As-
sociation of Better Business Bureaus, has drawn up a code of recommended
advertising and selling practices, which local dealers’ associations are bheing
urged to adopt. At the same time, however, even ethical dealers are inclined
to blame the public itself for many sales abuses.

Looking out the showroom window. the dealer sees the average customer as
a thoroughly unreliable character out to skin him of his last nickel or profit.
Price and trade-in are this citizen’s only concern: it is useless to tell him about
car features or explain service facilities. This customer, say the dealers, traipses
from showroom to showroon, telling salesmen highly imaginative stories of offers
made at the last place and urging them to cut off another $30. One New York
dealer reports: “We can tell the minute a customer walks in if he's really in-
terested in buying a car or just shopping around. I know one place where the
salesman won’t even answer a question about the car. He just says: ‘Did you
come in here to get an education or did you come in to buy a car?

Franchised dealers blame what they call “bootlezizers” for turning the public
into shoppers. The bootlegger is an independent dealer who quietly picks up his
cars from overstocked franchised dealers. Even though he pays slightly more
than wholesale for his cars, the independent dealer still sells them below list
price—sometimes as *“‘used: 200 miles” sometimes as new. He usually has no
xialesroom or elaborate sales organization, both required of regular dealers by the
manufacturers. And, as his franchised rivals point out, the hootlegzer is under
no obligation to either manufacturer or customer to provide service facilities.
Kkeep a stock of spare parts, or build neighborhood good will.

On the other hand. the nonfranchised dealer will tell you that he succeeds
simply because the normal markup on automobiles is so great that he can shave
it and still make money. Both positions are basically true. The independent
is the discount house of the automobile trade, he is subject to the same criticisms,
and he flourishes—when he does—for the same reasons.

In recent months the so-called bhootleggers have faded into the background.
The reason is simple : the recular dealers have been cutting prices just as noisily.
One dealer replied to a questionnaire sent out by a Senate subcommittee: “We
live in a town that is 50 miles froin a large city and the metropolitan newspapers
are widely distributed in our city. The unethical and untrue advertising in
these papers does more to affect our business than bhootlegging.”

For this situation the organized dealers put the blame on the factories, They
charge that the manufacturer’s desire for more and more sales and his deter-
mination to be Detroit’s top banana result in the dealer's being so deluged with
cars that he goes to extremes to get rid of them.

Last winter the National Automobile Dealers Association presented a stream
of witnesses on dealer-manufacturer relations to subcommittees of the Senste
Judiciary and Commerce Committees. While the dealers told only their side of
the story, an aura of desperation hangs over much of their testimony even in
cold print. .\ dealer’s whole business career and often a large monetary in-
vestment in plant depend on his having a franchise from a manufacturer to sell
a specific make of car.

In the anto industry. these franchises have been until very recentlv 1-vear
contracts—and the company has had the option not to renew if dissatisfied with
the dealer. The manufacturer's view of the dealer's performance is hased on
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Page 761

9, 10, 15. No officer or zone or district sales employee is known by
General Motors to have any legal or beneficial interest in any desler-
ship enfranchised by General Motors. Members of the immediate
families of some such officers and sales employees have such an interest,
Dealerships in which such interests are held by members of the imme-
diate families of such officers and sales empltxees have received no
preferential treatment by General Motors. All such interests are
reported under the corporation’s policy.

(A list of interests in dealerships held by men:bers of the immediate
families of officers and sales employees is contained on pages 888-892,
General Motors Exhibit No. 6.)

Page 761

11 and 12, No officer, zone or district sales employee is known to
have ever encouraged or imowingly allowed the use of his name in con-
nection with solicitation of political contributions from enfranchised
dealers. Mr. William F. Hufstader, several years active in support
of the Republican Party in Michigan, called six General Motors dealers
in Detroit on the telephone in 1952 and asked if they would be willing

_ to solicit political contributions for the Republican Party in Wayne
County from other automobile dealers in the Detroit ares. No sug-
gestion was made as to how this was to be done or the amount or
amounts to be collected, nor was any suggestion made as to the use
of Mr. Hufstader’s name. The suggestion was from an individual
to an individual. Five dealers snid they would solicit contributions
and one declined. They were advised to send the contributions directly
to the Wayne County Republican Finance Committee.

(Mr. Hufstader thought that or:llly automobile dealers in Wayne -
County had been contacted as a result of his calls to the six dealers.)

Pages 763,76}
A staff note exhibit on pages 907-911, concerns charges that certain

southern dealers were required to purchase costumes at a cost of about
$125 each.

Fripay, Marcu 9, 1956

Frederie @. Donner, vice president of General Motors in charge of
financial staff

(Mr. Donner’s prepared statement is on pp. 893-907, General Motors r
exhibit No. 14.

SUMMARY

Destination charges are those made to the dealer by the manufacturer
for transporting the car to the dealer. The determination of these
charges stems from the original method of charging the dealer the
actual cost of rail transportation from the home (f ant.

The growth of outlying assemblgdplants effected reductions in trans-
portation costs for the finished product. At the same time, increased
costs were recéuired to move parts and components to the assembly
plant. In addition, there were added costs of packing, loading, and



Case 3:22-cv-02229-JD Document 73-1 Filed 09/12/23 Page 25 of 82
DIGEST OF TESTIMONY. 95

transporting the component garts, as well as operating costs and higher
fixed costs. The net realized savings were applied to the list price of
carsrather than to transportation charges. .

In the fall of 1954 General Motors modified its method of deter-
mining destination charges following a similar change by a com-
petitor. It established a maximum destination charge for all points
more than 1,200 miles distant from the home plant. This reduced
destination charges up to a maximum of $139 for Chevrolet cars. The

re was somewhat higher for other models.

To offset the reduction in revenues, list prices were increased $20
per car for Chevrolet and somewhat more for the other models.

A further modification on February 27, 1956, again followed action
by a competitor. A new maximum destination churge was determined
for all points more than 1,600 miles from the home plant. This
reduced maximum cha:ges about $20 for Chevrolet. Destination
charges were also reduced for all customers located outside the home-
plant area and less than 1,600 miles away from the home plant. The
new charges for Chevrolet were established at $40 (the maximum
transportation charge in the home-plant-area), plus 50 percent of the
amount by which the actual rail transportation cost them from home

lant to customer location. List prices were increased $30 per car
or Chevrolet, and somewhat more for the other models, to make up
for reduced transportation revenues.

The reduction in destination charges for points distant from the
home plant should help limit bootlegging by making it less profitable
for nonenfranchised dealers to use the driveaway and tow-barring
methods. These had previously been widely to transport new

cars.
In the aggre%z]lte, economic benefits derived from the operation of
ssem

outlying a K plants are now being shared onlgeby customers
being served by these plants, and so-called phantom freight has been
eliminated.

PAGE-BY-PAGE DIGEST
Page 7656

Transportation has always been an important factor in the delivered
cost of automobiles, as contrasted with many other products having a
gingle price, or 2 national delivered price, throughout the country.

Pages 766-768

Destination charges are those made to the dealer by the manufac-
turer for transporting the car to the dealer. The determination of
these charges stems from the original method of charging the dealer
the actual cost of rail transportation from the home plant.

Around 1910-17 outlyinﬁ assemle plants be(‘i;tm to grow l;p
&(})}hevrolet now has 9, and Buick, Oldsmobile, and Pontiac have 7.)

ese assembly plants have effected reductions in unit cost. The
resulting question is whether these reductions should be in the form
of lower selling prices or in lowered transportation charges.

“While the assembly plant system makes 1t possible to eflect savings
on transportation costs on the finished car, increased costs are required
to move the parts and components to the assembly plant. This is
termed ‘excess inbound freight.’
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Page 767

“There are also other added costs regresented by the cost of packing,
loading, and transgorting component parts * * *, as well as added f
operating costs and higher fixed costs directly related to the higher
investment required to establish outlying assembly operations. * * *
Experience indicates that these added costs over the assembly plant
system run at least $10 to $15 per car, on the average, and offset trans-
portation savings to that extent.”

Page 768

Mr. Donner thought that 57 percent of Chevrolet com%onent parts
used at the Pacific-coast assembly plant were from the Pacific-coast
area. Traced back to their origin, however, he believed the parts
and components, which originated on the west const, were nearer 10
or {3 percent. The latter figure is more indicative of the freight
problem,

“Until 1954, the automobile industry followed the practice of apply-
ing these savings (from the assembly-plant operations) in the form of
lowered selling prices * * *,

Page 769

“While many cost savings can be allocated to specific models, other
cost savings cannot be allocated specifically and are generally gpread
over all related products, so that all customers benefit.

Page 770

Mr. Denner agreed with Senator Monroney that products of Gen-
eral Motors frigidaire division have a national delivered price.

Mr. Donner believes fewer dealers would favor a national delivered
price on cars if they realized how taking the transportation charges
out of a separate billing, would raise list prices.

Page??1

Two recent modifications in determination of destination char;
followed changes made by a competitor. “In the fall of 1954 Gene
Motors established a maximum destination charge for all points more
than 1,200 miles distant from the home plant [Flint, Mich.]. Using
the Chevrolet as an example, destination charges were reduced up to -
a maximum of $139 per car for all customers located beyond this line, -
This affected about 18 percent of all Chevrolet customers,

“In order to offset the reduction in revenues list prices were in-
creased. The Chevrolet increase * * * was $20 per car, of which
General Motors received $15 to offset the reduction in destination
charges and the dealer $5, representing his normal discount.” (Ex-
hibit 5, p. 771 is a chart showing the “effect upon Chevrolet prico of
1954 modification in destination charges.”)

Page 772

A further modification in determining destination charges to all
customers outside the home plant area, was effected February 27,
1956. “A new maximum destination charge was determined for a

oints more than 1,600 miles distant from the home plant. The area
yond this line corresponds closely to that served by our west-coast as.
sembly plants. The new maximum charge in this area in the case of
Chevrolet is $120, or about $20 lower than that made effective in 1954,
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This maximum destination charge will apply to about 10 percent of
all Chevrolet customers * ¢ ¢, :
“Destination charges were also reduced for all customers located
outside the home Flant area (which extends about 200 miles from
Flint in the case of Chevrolet), and for those who are less than 1,600
miles distant from Flint. The new charges were established at $40
(the maximum transportation charge in the home plant area), plus
50 percent of the amount by which the actual rail transportation cost,
then in effect from home plant to customer location, exceeded the
maximum $40 transportation cost required for cities within the home

plant.area.”

Page 773

Destination charges continue to be based on actual transportation
costs in the home plant area, which is a little larger for Buick, Olds-
mobile, and Pontiac than it is for Chevrolet,

Page 774 .

Testifying against a law to require a manufacturer to charge actual
freight on each car, Mr. Donner referred to the inability of a single
assembly plant to produce enough of each model to meet the customer
demandy uring the high-volume year. To offset this, large numbers
of cars may have to be shipped in or out of an assembly-plant area.
Under such circumstances, a figure to cover transportation costs re-
quires a “terrific amount of averaging.” The percentage of customers
in the home-plant area as compared with more distant ones, is also a
factor. For example, current statistics indicate that 14 percent of
all Chevrolet customers are located within 200 miles of an assembly
plant. Accordingly, a recent change in pricing “resulted in all Chev-
rolet buyers paying a list-price increase of $30 per car, while 86 per-
cent—that is, customers living outside the home-plant area—received
reductions in destination charges ranging up to $54.”

Page 776

The minimum destination charge, not subject to reduction, is now
$40 on Chevrolet, $50 on Buick, O obile, and Pontiac, and $58 on
Cadillac. The maximum destination charge is $120 on Chevrolet,
$135 on Pontiac, $150 on Buick and Oldsmobile, and $160 on Cadillac.
The maximum reduction in destination charges as a result of the Feb-
ruary 1956 change is $54 on Chevrolet, $58 on Pontiac, $67 on Olds-
mobile, $70 on Buick, and $72 on Cadillac. Exhibit 6, p. 775,is a
table showing the “effect on General Motors car divisions of February
1956 modifications in destination charges.”

Although Cadillac has only 1 assembly plant it also adjusted its
destination charges on shiyments beyond 200 miles from its plant in
order to be competitive. “This is an illustration of what a company
must do to meet the competition.” Cadillac has reduced transporta-
tion costs below their actual cost and the difference is being made up
in higher list prices.

Pages 776,777 .

The 6-percent increase in rail freight rates, effective March 7, 1956,

was anticipated in the February modification, and will therefore effect

no change in destination charges. All component parts are being
moved by rail so costs are substantially affected by the rate increase.
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The use of railway rates as a factor in determining destination
charges reflects the distance from the home plant.  Under the present
system tho average destination charge equals the cost of moving the
product into the assembly plant and the actual ontbound freight rates
from the assembly plant to the dealer.

“The economic benefits derived from the operation of outlying
asembly plants are now being shared only by the customers being
served by these plants. So-called phantom freight is eliminated for
these customers, taken as a whole.” Exhibit 7, p. 901, is a table and
a chart showing the “efiect upon Chevrolet price of 1956 modifications
in destination charges.”

Page 778
Exhibit 8, is a table and chart entitled the “Iffect Upon Chevrolet

Price of Combined 1954 and 1956 Modifications in Destination
Charges.”
Page?79

Taking the 1954 and 1956 modifications toget her, destination charges
on Chevrolet have been reduced up to $161.  Figuring in the $50 in-
crease in list price, the net effect on price to the customer ranges from
an increase of $50 for the 14 percent of Chevrolet customers in the
home plant nren to a price decrease of $111 for approximately 9 per-
cent of Chevrolet customers, including all on the west const.

“One effect of these reductions [in destination chm'gos:! is that
driveawny and tow-barring methods of transportation that had been
widely used by nonenfranchised dealers, particularly on the west
coast and in the Southwest and Southeast, no longer offer the degree
of transportation cost savings formerly available to thoso using these
methods.” Exhibit 9, p. 770, is a table and a chart entitled “Present
Chevrolet List Price (Including Destination Charges) 1956 4-Door
Sedan of 210-V8 Serics.”

Page 780

“The current basis of pricing preserves the historic single national
list price determined at each producer’s home plant.” It also main-
tains previously existing com[mtitive relationships among the single-
plant producers and the multiple-plant producers, including those
with outlying assembly plants.

Pages 780,781

Basic cost elements involved in destination charges are the same
for Buick, Oldsmobile and Pontiac as for Chevrolet, “but the amounts
differ because of differences in weight and beeause the Buick-QOldsmo-
bile-Pontinc assembly operations are less extensive.” Assembly-plant
volume accounts for 63 percent of total number of Buick, Oldsmolbilo,
and DPontinc cars sold. Exhibit 10, page 781, is a table entitled
“Analysis of transportation elements n tlSSL‘-lllb]y-’]’)lant operations,
1956 Chevrolet passenger cars, 2- and 4-door sedans.

Full rail transportation rates for a Chevrolet car from Flint would
now average about $103 per unit. The 1954 modification reduced this
by an average of about $15 per unit, and the 1956 change reduced it
an additional §23, thus reducing the present destination charge per
unit to an average of $65. The $65 average is itself an averago of
the destination charge of $23 per car in the home plant area and of
$71 per car in the assembly-plant areas. The cost allocated for load-
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MONDAY, APRIL 21, 1958

UNITED STATES SENATE,
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
SUBCOMMITTEE ON AUTOMOBILE MARKETING,
Washington, D. C.

"The subcommittee met at 10: 10 a. m., Senator A. S. Mike Monroney
presiding. .

Senator MoNroNEY. The Subcommittee on Automobile Marketing
of the Interstate and Foreign Commerce Committee will be in session.

This subcommittee was appointed by Chairman Magnuson in Feb-
ruary 1955. Its members are Senator Payne, Senator Thurmond, and
myself. It has made the most exhaustive study of automobile market-
ing practices ever undertaken by Congress, having taken nearly 2,000
pages of printed testimony and having concluded extensive back-
ground studies—most notably the compilation and codification of some
20,000 questionnaire replies from automobile dealers.

During the spring session in 1956 the subcommittee held hearings
on factory-dealer relationships. Some 49 major reforms were volun-
tarily entered into by the automobile manufacturers as a result of the
spotlight which the subcommittee put upon this problem. Included
among these reforms was the breakdown of the old “phantom freight”
basing-point system, whereby all automobiles were charged with
freight from Detroit regardless of where they were made. is made
a difference to the American public—outside the Detroit area—of some
$212 million a year. Also, major contractual reforms—especiallg with
regard to cancellation of dealers’ contracts—were effectuated during
1956.

Last year the subcommittee turned its attention to finance and in-
surance practices in the sale of automobiles. With the aid of the
Association of Better Business Bureaus and the National Better Busi-
ness Bureau, the subcommittee exposed the multi-million-dollar over-
charges which certain insurance companies, through their parent
automobile finance companies, had taken from the American public.
These companies have assured the subcommittee that they are doing
everything they can to repay the money overcharged. We intend to
complete our hearings at a later date with regard to automobile finance
and insurance.

I would now like to emphasize the importance of the history of auto-
mobile production and marketing.

There is no segment of our economy that is more important than
the automobile business. Ten percent of the national income is spent
for the purchase and operation of automobiles. There is about 1 car

Staff member assigned to this hearing : David Busby.
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for every 3 persons in the United States. In the world at large, in-
cluding the United States, there is only about 1 car for every 40
persons.

One out of every seven persons in the United States is employed in
the highway transport industries such as motor vehicle parts, car
manufacturing, crude and refined petroleum products, sales and serv-
icing of automobiles, and so forth.

Furthermore, the effect of automobiles on other industries is tre-
mendous. One ton of steel out of every five produced in the United
States goes into the manufacture of automobiles. More than one-
third of all radios go into automobiles. Over 134 million pounds of
cotton were used in automobiles in 1954.

With the increase in suburban living, the use of automobiles is be-
coming more and more essential for the citizens of the United States.
Eighty-five percent of workers living 10 or more miles from their
jobs now depend on automobiles to get to their work. The amazing
thing about all of this is that it has all been done—it has all come
about—in my lifetime. The rate of present expansion staggers the
imagination. This makes us realize the industry is still in its infancy.

In 1956 auto retail sales amounted to $50 billion. In that year it
used: Sheet steel, 42 percent of the Nation’s consumption ; bar steel, 24

ercent of the Nation’s consumption; strip steel, 23 percent of the
% ation’s consumption ; natural rubber, 65 percent of the Nation’s con-
sumption ; synthetic rubber, 61 percent of Nation’s consumption ; cop-

er, 7.1 percent of the Nation’s consumption ; lead, 42.4 percent of the

ation’s consumption ; zinc, 28.2 percent of the Nation’s consumption
upholstery leather, 71.5 percent of the Nation’s consumption ; nickel,
13.6 percent of the Nation’s consumption; enough glass for 5 million
homes; insurance premiums amounted to nearly $5 billion.

States receive about 30 percent of total revenue from auto taxes.

Estimated total employees—all new-car dealers—750,000.

b Estimated total retail sales by all new-car dealers in 1957—$32
illion.

Estimated vehicles registered in the United States, December 31,
1957—67,200,000.

Estimated total number of licensed drivers in 1957—80 million.

One business in six is automotive.

You can see from this brief sketch of the economics of the automo-
tive industry, there is no industry that has a greater bearing on Amer-
ica’s prosperity or on America’s recession than does the automobile
industry. When the automotive industry is sick, the Nation’s economy
is sick. It is for this reason that the C¥>ngress is properly concerned
with the things that go on in the automotive industry.

Now the subcommittee turns to another phase of automobile
marketing.

It is customary that an opening statement be made regarding the
scope of the hearings. Today I am not going to do that, except to say
that we are going to hold hearings on S. 8500. This is a bill, introduced
by myself and %enator Thurmond as authors, which would require
automobile manufacturers to put a sticker on the windshield of every
new car disclosing the following information : its description, the final
assembly point, the name of the dealer to whom it is first delivered, the
method of transportation used in making the delivery, the retail deliv-
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Senator MonroNEY. Also an editorial from the Tulsa Tribune. I
would like to have this incorporated.
- (The editorial is as follows:)

PINNING DOWN THE AUTO PRICE

United States Senator Mike Monroney, of Oklahoma, is a near and dear friend of
the automobile dealers. His defense of their interests in more than one clash with
the car manufacturers over territorial franchises and other disputed points has
brought this about.

Therefore some astonishment was occasioned yesterday when Monroney pro-
posed that the Government arm auto buyers with the precise information at
the dealers’ showrooms about the manufacturer’s suggested list price of all
makes and models sold there, the location of the final assembly point and the
exact transportation cost to the dealer by the method used for delivery. This
appeared to be arming the buyer against the dealer.

A quick check around dealers in Tulsa found them generally still with Sen-
ator Monroney, and approving the proposal. As one said, anything that will
create confidence in the automobile trade will help purchaser and dealer alike.
Now, he admitted, there is far too much mystery about the price of a new
automobile. Under those circumstances we can’t imagine Congress turning any-
thing down that will be good for both buyers and sellers and still not be com-
pulsory price fixing in any degree.

Car labeling would give the buyer an additional reference point. He already
has one, the so-called black book generally recognized in the financing industry
as fixing the fair, average price of used cars. Most buyers turn in their old
cars on the new ones. Of course the black book is not infallible; it does not
give enough value to the car that has been treated like a member of the family,
and it adds somewhat to the worth of the vehicle that has been on the taxi
line until rheumatism has set in, but the careful buyer and dealer both know
how to determine which car is which.

Automobile trading does spread over a rubbery range, but so does most buy-
ing and selling. Efforts to make prices rigid by law have usually failed, as
they should. Monroney’s proposal, apparently, is not another of these. There
will still be elasticity in the transactions, because the trading space is not
interfered with but only identified for both parties.

The automobile dealer usually buys cars from the factory for 24 or 25 percent
less than the suggested price, and within that range he trades, always with an
eyve on what he can get for the used car he takes in on trade. The car is the
dealer’s when he takes delivery from the factory and he usually must be re-
sponsible for the financing arrangement he makes with the ultimate buyer as
well as servicing the machine for a period. He's in an exciting business and
has to be nimble to stay in the competition.

The buyer is not helpless without a labeling law if he has made out a list of
new cars satisfactory to him, has offered his trade-in car for evaluation and has
obtained a clear statement of the difference in dollars that will be required of
him in each case if he trades. But buyers are not always businesslike and
doubtless some do give up when they can find out everything about a new car
but its accurate list price.

It is becoming increasingly habitual in this paternalistic economy to protect
us all, and we see no particular reason why this shouldn’t be extended to the
autoemobile trade if it is done without so-called fair-trade features. After all,
the automobile is the second largest purchase most families make.

Senator MoNrONEY. Next is an editorial from the East St. Louis

Messenger, April 4,1958.
(The above- mentioned editorial is as follows: )

THE BACKDROP—JUNGLE PRICING ON CARS
(By John C. O’Brien)

Senator A. S. Mike Monroney, of Oklahoma, has worked himself into a state
of indignation—shared by millions of purchasers of automobiles—about the
chaotic pricing policies of many automotbile dealers.

As every one knows who has had occasion to buy a new car in the last few
years, many dealers conduct their business in the atmosphere of a Middle East
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bazaar. The would-be purchaser hasn’t the slightest idea what he should pay
for any given model, and what he does pay depends in many instances upon his
skill as a “horsepower” trader. ’

There is probably more than one reason for the current sharp slump in auto-
1nobile sales, which is playing so important a part in depressing the economy.
But Senator Monroney believes—and most ethical dealers agree with him—that
thousands of prospective buyers are holding off because they are tired of shopping
around for the “big deal,” the “No. 1 trade.”

There was a time when the automobile industry had a mutiomally advertised
uniform delivered price for its products. A buyer could close a deal with a
dealer without worrying about whether he might have got a better deal from a
«dealer on the other side of town.

But today, it is almost impossible to find out what an automobile costs a
«dealer or what the fair delivered price should be. Unscrupulous dealers, as
Monroney points out, can exploit a purchaser by leading him to believe that a
car with factory cost of $3,000 is actually a $4,500 car and that by giving a
$1,000 allowance on his old jalopy, he is getting a bargain because a more ethi-
-cal dealer had offered him only $350 on the trade-in.

By marking up the list price of an automobile to an unrealistic figure, the
unscrupulous dealer is able to outdo, on paper at least, the scrupulous dealer
who would like to sell his wares at an honest mark-up. Under the prevailing
-oriental bazaar system of misleading pricing and fancy allowances, the legiti-
mate dealer is penalized and the purchaser subjected to deceit and fraud.

Another source of confusion to the purchaser is the difference between the
price of the “stripped” and the “equipped car.” As a come-on, many dealers
advertise a car at the “stripped” price, with a notation in fine print that the
accessories most purchasers would want are extra. By the time the price of
the accessories, which include such essentials as an automatic starter, has been
added to the “stripped price,” the buyer discovers that the car may cost him
many hundreds of dollars more than the advertised price.

For many years accessories were practically unknown in the industry. The
.advertised price included all the attachments to the car. But today no one
knows what equipment and gadgets belong to an automobile, what items are
included in the cost and what items are available at extra cost. Moreover, the
purchaser has no way of finding out what he should pay for the accessories he
«desires.

Most dealers, Monroney has concluded, disapprove of the current jungle pric-
ing methods of the aggressive, unethical dealer. Of 257 polled by the New
Jersey Automobile Dealers’ Association, for example, 245 said they would
favor a return to the nationally advertised delivered price, listing what is in-
-cluded in the price, as well as such cost items as Federal tax, freight, and so on.

This would indicate that most of the dealers would support a bill which
Monroney has introduced to require the manufacturers to make available to
‘prospective buyers all the price information they need to determine how much
‘they should pay for any model of the manufacturers’ products.

Monroney’s bill would require the manufacturer to affix a label to the wind-
‘shield, showing the name, make, model, and serial number of the car, the
.dealer to whom it was consigned, and the method of transporting it from the
factory. The label also would carry the advertised price suggested by the

-factory, including the freight charges and the retail price of the attached
:accessories.

Armed with such information, the prospective buyer could meet an unserupu-
lous dealer on something like equal terms. He could buy without fear of being
““taken for a ride” even before he got a chance to drive his new aecquisition
-off the showroom floor.

Senator MoxroNEY. And then the article from U. S. News &
“World Report, April 11,1958.
(The article is as follows:)

FAcTORY PRICE TAG ON EVERY CAR?

-Congress has a plan to guide the buyer.

‘How do you find out the manufacturer’s suggested retail price on a new car?

Many say it's nearly impossible now.

Congress may pass a price-tag law, as a result.

Both Congress and the United States Department of Justice are taking an
‘interest now in the retail prices of new cars.
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